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Introduction: Witnesses and expert witnesses in an international setting  

Robert Brookfield began the discussion by explaining that, in international law, it is not 

only important to know how to prepare witnesses, but it is also necessary to know when and in 

what forums witnesses are allowed and even needed. Some treaties include provisions establishing 

dispute forums, while others do not, and the dispute is resolved between governments.   

To start, Krista Zeman gave a brief description of the rules governing investor-state 

disputes. She explained that investor-state arbitration occurs between the investor of one signatory 

state and another signatory state. Often, it is left up to the parties of a dispute to choose the rules of 

procedure they would like to apply during the arbitration. For example, Zeman explained that for 

disputes arising from North American Free Trade Agreement (NAFTA), the parties can choose to 

commence arbitration according to the United Nations Commission on International Trade Law 

(UNCITRAL) or International Centre for Settlement of Investment Disputes (ICSID) rules. Parties 

can also supplement their dispute settlement procedure with other rules. For example, the 

International Bar Association has rules on the taking of evidence in international arbitration. Zeman 

stated that parties can agree to take these rules as binding, or to use them only as a source of 

guidance for the arbitration procedure.  

Zeman then focused specifically on the use of witnesses in investor-state disputes, which 

typically include both fact witnesses (or, simply, witnesses) and expert witnesses, in addition to an 

extensive documentary record. Witness statements (which often do not need to be sworn) and 

expert reports are normally presented first in written form during the arbitration. In the second 

round of pleadings, supplementary witness statements and expert reports may be filed. Zeman 

explained that, while there is cross-examination at the hearing, there is no examination for 

discovery of the other party’s witnesses before the hearing. A witness’s testimony is largely found 

in the written statements and, thus, the direct examination of witnesses is often very short at the 

actual hearing. Expert witnesses may sometimes give a presentation summarizing their findings, 

and will be cross-examined after. Tribunals are given an opportunity to ask questions after the 

direct and cross-examination of the witnesses and expert witnesses. Zeman also explained that the 

order of presentation of the witnesses is negotiated between the parties. Finally, she stressed that 

during these arbitrations “time is of the essence”. The matters are often very complex, and there 

are only six to eight days to examine as many as twenty witnesses.  

 Jesse Goldman discussed the different frameworks in which expert witnesses operate, the 
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key concepts in expert witness testimonies, and how those concepts are applied in international 

courts and tribunals. He described two ways that expert witnesses and their testimonies can be 

approached in an international setting. First, there is the Anglo-American model, the classic 

adversarial dispute, where each party uses expert witnesses to support its claims. Second, there is 

the inquisitorial model, often seen in commercial arbitration, where expert witnesses are used 

primarily to aid the tribunal. With this model, the tribunal, rather than only the parties, may choose 

expert witnesses to provide their opinion during the arbitration. In these cases, the reports of expert 

witnesses are generally given a great deal of weight, and perhaps, Goldman mentioned, even too 

much weight.  

 Goldman then described trends in the way that expert witness testimonies are perceived in 

the administrative law context. In Canada, provincial superior courts have developed a good deal 

of jurisprudence around expert witness testimony and its procedures. Recently, the greatest concern 

is the partiality of expert witnesses. Goldman explained that there is a body of law developing in 

Canada ensuring that parties have access to expert witnesses and expert witness reports, and that 

they have this information well in advance of the trial or arbitration. However, Goldman stated, in 

general, there is a lack of rules and procedures on how and when to qualify an expert witness. He 

continued by adding that in an international setting it is rare for experts’ qualifications to be 

questioned during an arbitration; their methodologies and how they came to certain conclusions 

will be challenged. Thus, while preparing an expert witnesses, it is very important to ensure that 

his or her report accurately reflects the methodology used and the information that informed the 

conclusions.  

Timothy Radcliffe discussed one of the cases he worked on, Mungwarere, to illustrate the 

difficulties that arise regarding witnesses when cases have an international component. 

Mungwarere concerned a Rwandan refugee residing in Canada who was charged with committing 

crimes against humanity and genocide in Rwanda in 1994. First, in the international criminal law 

field, the first obstacle is simply finding and having access to witnesses. Trackers, locals who can 

help find witnesses, are often used, but they are not always impartial. Second, interpreters may 

misinterpret questions and answers between investigators and witnesses, which can result in false 

information. Transcripts are a good way of ensuring that counsel receives the right information, 

but these cost time and money. Third, Radcliffe explained that sometimes witnesses will make 

multiple statements in different jurisdictions, describing the same events, but altering a few details, 

such as the name of the perpetrator. For example, Radcliffe stated, witnesses made the same 

statement in France, the United States, and Canada; in each state they repeated the same story, but 

switched the accused person depending on who was charged in that jurisdiction. It is only by having 

access to the transcripts in all the jurisdictions that one can see the consistencies and inconsistencies 

in the witness statements. Fourth, Radcliffe explained that cultural differences can make it difficult 

to properly understand witness statements. He said, for example, that walking to school in Canada, 

is very different from walking to school in Rwanda; children will face different hurdles.  

 

Finding and choosing the right witnesses and expert witnesses  

 Brookfield asked the panelists to describe how they find witnesses and expert witnesses, 

and how they decide which ones to use for a case. In short, he asked, how does one decide who 

will be a good or bad witness? Zeman explained that in the investor-state dispute context, tribunals 

have the power to compel parties, but not the third parties, such as witnesses. The tribunal cannot 

compel a witness to make a statement and appear during a hearing, and thus, it is important as 

counsel to find witnesses who will actually show up to make a statement. As well, Zeman said that, 

when approaching witnesses, it is important to explain to them why they should testify. According 
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to Zeman, it is also good idea to meet witnesses in person to get a better idea of whether they would 

be a good witness and seem credible.  

Next, Goldman explained that the first question he asks when an expert witness is involved 

is whether or not they are even needed for the case. He stated that many judges do not necessarily 

like having expert witnesses in a case, as they may feel that this usurps their decision-making 

process. Goldman stated that the Canadian International Trade Tribunal, for example, may find 

expert witnesses undesirable as this tribunal believes that it has its own expertise in financial 

matters. Counsel must therefore ensure that the scope of an expert witness’s expertise is narrow 

enough that the tribunal will find the report useful.  

Goldman continued and explained that, if a case truly demands the opinion of an expert, 

the next important question concerns the quality of the expert. If the tribunal is itself selecting 

experts, it is particularly important to check the qualifications of the expert. Goldman added that, 

in choosing an expert witness, counsel must have an objective and broad view of the case they will 

present. In addition, vetting an expert witness’s past testimonies, and examining whether they have 

been used in an offensive of defensive capacity is a useful way to decide if, and how, an expert 

witness should be used in a case.  

 

Preparing witnesses and expert witnesses 

Brookfield then focused on witness preparation. He asked the panelists to describe how to 

best prepare witnesses and expert witnesses. Radcliffe made two points to answer this question. 

First, he said that it is essential for counsel to prepare themselves before preparing a witness. 

Counsel must review the file, and draft their closing address to the jury, judge or arbitrator 

(depending on the forum) before meeting a witness, because they must know where that witness 

will fit into the case they are building. Prior to meeting a witness, counsel must know why the 

witness is needed, and what he or she will add to the case. Radcliffe also stated that it is necessary 

to know how the witness’s testimony relates to the other facts and testimonies, in order to know 

what parts of the witness’s testimony are vulnerable. Second, Radcliffe explained, it is important 

to understand the difference between credibility and reliability. A witness may be credible, but the 

evidence may not be reliable. Radcliffe stated that credibility has to do with the veracity of a 

witness, whereas reliability has to do with the accuracy of the information that the witness provides 

in a statement. 

Goldman agreed with Radcliffe and added that giving evidence as a witness is not natural, 

and it is often stressful and nerve-wracking. Thus, it is important to understand how the witness 

anticipates giving testimony in order to know how to best prepare the witness. Goldman explained 

that witnesses should understand that during a hearing the focus is on the facts that they give as a 

witness, not on themselves as a witness. As well, during cross-examination, witnesses must 

remember that it is their answers to questions that become evidence; the questions themselves are 

not evidence. It is also not in their best interest, nor is it necessary, to get into a “back and forth” 

exchange with the cross-examiner. Lastly, Goldman pointed to the fact that cultural differences can 

cause some issues with witnesses. For example, witnesses coming from authoritarian states may 

have very different views of the judicial system and will have certain perceptions and concerns 

unknown to Canadians. They may not trust that their testimony will be kept confidential, and this 

can limit the amount of evidence they provide.    

Zeman, like Goldman, pointed to the human aspect of testifying: it is a stressful experience 

for many witnesses. She explained that, it is important that counsel help witnesses remain calm and 

confident when they testify. Further, counsel must be aware that memories change, and that 

therefore documents may contradict each other. Radcliffe agreed, and added that lawyers, as 
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advocates and officers of the court, must be careful not to tamper with a witness’s memory. 

Memory can be molded by the types of questions asked, the language used, or the stress placed on 

certain issues. Thus, lawyers must be aware of how memory can be distorted and must strive to 

respect the integrity of witnesses’ memories.  

 

Differences between witnesses and expert witnesses 

Brookfield asked the panelists to speak to the differences between witnesses and expert 

witnesses. Zeman explained that there is no qualification process for expert witnesses in investment 

arbitration. She read Article 27(2) of the UNCITRAL Arbitration Rules (as revised in 2010): 

“Witnesses, including expert witnesses, who are presented by the parties to testify to the arbitral 

tribunal on any issue of fact or expertise may be any individual, notwithstanding that the individual 

is a party to the arbitration or in any way related to a party. ...”1 Zeman explained that, in other 

words, almost anyone can be an expert under the UNCITRAL rules, as long as they have some sort 

of expertise or experience. What is important, and what makes an expert witness credible is his or 

her independence from the parties. Different procedural orders have different views on who is an 

expert witness, but, Zeman said, most procedural orders will demand some sort of qualification. In 

addition, once a person is designated as an expert witness, the tribunal will need to decide how 

much weight to give to the expert witness.  

Zeman then described some of the issues that arise when the parties present both witnesses 

and expert witnesses during an arbitration. First, there may be a mismatch of the parties’ witnesses. 

For example, if one party submits an expert witness, and the other party submits a fact witness that 

responds to the report of the expert witness, these witnesses will be treated differently. The two 

individuals will be dealing with the same issue, but what they present will be given a different 

weight by the tribunal since one is an expert witness, and the other is a fact witness speaking from 

personal experience. When a mismatch of witnesses occurs, Zeman explained, the parties can 

negotiate an agreement to correct the mismatch, or if the negotiations fail, they can ask the tribunal 

to decide on a fair settlement of the issue.  

Regarding the preparation of expert witnesses specifically, Goldman stated that they must 

be able to describe completely their methodology, and defend why they chose to include certain 

facts and exclude others. Expert witnesses should also know the competing reports very well and 

be able to defend their opposing position. The credibility of the expert is often not questioned, and 

thus the focus of the preparation should be on the reliability of the evidence that the expert will 

present. Zeman added that it is important to time an expert witness’s presentation and ensure that 

the important points of his or her report can be presented in the permitted time.  

 

Ethical issues  

Brookfield mentioned that ethical issues might arise when dealing with witnesses and 

expert witnesses. For example, expert witnesses are often hired, and fact witnesses are often 

associated with the client. Concerning the compensation that expert witnesses receive, Radcliffe 

said that people need an income, and it is normal to pay expert witnesses for their time. He 

continued, noting that this does not mean that free expert witnesses cannot be trusted, but that, if 

there is a free expert witness, counsel should know why this person is willing to give time for free. 

Goldman agreed with Radcliffe, and explained that expert witnesses need to earn a living. 

However, from an ethical standpoint counsel needs to ensure that it is presenting the most effective 

                                                      
1 United Nations Commission on International Trade Law ‘UNCITRAL Arbitration Rules as 

revised in 2010’ (New York, 2011), Article 27(2)  



 5 

and complete case. Thus, it is necessary to find all the skeletons hiding in the closet of the expert 

witnesses, and disclose the information that is known.  

 

What to do when it is discovered that a witness lacks veracity 

 Brookfield asked the panelists what they would do in a situation where they discovered that 

their witness lacked veracity. Radcliffe began by explaining that counsel has an obligation to the 

court and to the client that the dispute settlement be conducted fairly. Similarly, Zeman stated that 

it is necessary to ensure that witnesses know that their role is to tell the truth. Brookfield also added 

that, if a witness is not truthful, one option is perhaps to withdraw his or her representation.  

Radcliffe described a situation where it was not discovered that a witness lacked veracity, 

but where there was an issue with a witness, and counsel had to act quickly. During this trial, the 

defense counsel stated that it would call a witness to the stand, but this witness was in fact a 

confidential informer. Radcliffe said that junior counsel should immediately ask for advice, and 

should not hesitate to ask the court to stand down for a few minutes in order to decide what to do.  

 

Conclusion: What not to do when preparing witnesses 

To conclude the discussion, Brookfield asked the panelists to describe one thing that they 

had done while preparing witnesses or expert witnesses that they would not want to repeat. 

Radcliffe answered that one should never blindly trust investigators, whether public or private. It 

is important to question and scrutinize what the investigators say, and who they present for a case. 

Goldman explained that, during one of the cases he was working on, his client replaced a critical 

witness with another witness right before the trial. The new witness was more important in the 

company, but not as good of a witness as the other. He said that he should have rescheduled the 

testimony, rather than proceed with a witness he did not know. Lastly, Zeman stated that her biggest 

issue has been to get expert witnesses to abide by strict deadlines.  

 

 


