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November 3, 2016 

International Lawyering – Negotiating Treaties, Arbitration, and More 
Chair: 

 Mark Jewett, Q.C., Counsel, Bennett Jones 

Speakers: 

 L. Alan Willis, 

 The Honorable L. Yves Fortier, P.C., C.C., O.Q., Q.C.,  

 Laurie Wright, Assistant Deputy Minister, Public Law & Legislative Services, Justice 

Canada 

Introduction 

In his opening remarks, Mark Jewett, Chair of the panel, counsel at Bennett Jones, and an 

experienced public service lawyer (with a record of contributions to the Department of Justice, 

the Department of Finance, and the Bank of Canada) noted that the panel’s title, International 

Lawyering – Negotiating Treaties, Arbitration, and More, is very broad and is representative and 

indicative of the type of things in which lawyers practising in the public sector are involved. He 

also mentioned that the panelists would focus on one aspect of that practice, namely, the 

interface between public sector and private sector lawyers in this space. 

Mr. Jewett also stressed that Canada has been well-served over many years by combining the 

talents and experience of the private and public sectors in litigation and arbitration, both 

domestically and internationally. As the focus of the panel is the international side, Mr. Jewett 

was pleased to introduce well-qualified speakers: Alan Willis and Laurie Wright from the public 

sector, as well as private sector representative Hon. Yves Fortier.  

Mr. Jewett introduced the first speaker, Mr. Willis, as an experienced lawyer working for the 

Department of Justice in the field of international litigation and arbitration, and a former 

colleague. In Mr. Jewett’s words, Mr. Willis is “always a source of wisdom and innovative legal 

reasoning”.   

Mr. Jewett further introduced Laurie Wright, Assistant Deputy Minister of Public Law Justice in 

the Department of Justice. In Mr. Jewett’s words, “her apparent youth belies her extensive 

experience in the international sphere, in arbitration and before the International Court of 

Justice”.  

Yves Fortier was introduced as one of the top international arbitrators in the world, having 

served as chairman or party-appointed arbitrator on more than 200 international arbitral 

tribunals.  He has also been a member of the Permanent Court of Arbitration in The Hague, 

President of the London Court of International Arbitration, and Canadian Ambassador to the UN  
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(1988-1992), as well as Counsel for Canada in the Gulf of Maine Case, through which he worked 

closely with Mr. Willis and Ms. Wright.  

Alan Willis 

At the beginning of his talk, Alan Willis emphasized the unique  opportunity he had to work on 

major international litigation between states. In Mr. Willis’ words, “the big sovereignty cases 

come once in a blue moon, but when they do they take over everybody’s life for a substantial 

period of time”. He referred to cases that go to the International Court of Justice or to a blue 

ribbon ad hoc court of arbitration: cases on boundaries submitted by treaty, like the Gulf of 

Maine case and the St. Pierre and Miquelon Maritime Boundary case (SPM). In addition to these, 

to a lesser degree, cases submitted unilaterally under pre-existing treaties or the optional clause 

of the ICJ, like the Canada-Spain Fisheries Jurisdiction case, and the cases on the use of force by 

NATO brought by the former Yugoslavia. (As he noted, “A lesser degree” means that neither of 

the mentioned cases reached the merits stage, so they were somewhat more limited in terms of  

scale and scope.) 

Mr. Willis described the general operational model used by the Canadian government for the 

“big cases”, through which the Canadian government, under the auspices of Foreign Affairs (now 

Global Affairs Canada) assembles a team of lawyers from the Department of Justice and Global 

Affairs and external experts . This team subsequently collaborates with international academia 

and, to a lesser extent, the private bar to represent Canada in these cases  

As Mr. Willis recalled, these cases were big, important, and political. In Gulf of Maine and SPM 

cases, professors from the UK and Western Europe were helpful, as they were the leaders in this 

kind of practice. People like the late Derek Bowett from Cambridge, Prosper Weil from the 

Sorbonne, Gunther Jaenicke “of North Sea fame” (as Gunther Jaenicke was counsel for the North 

Sea ICJ case) from Germany, as well as Canadian academics, like Don McRae from the University 

of Ottawa.   

Mr. Willis said that when Gulf of Maine case came up, Canada had no experience in the ICJ, as 

well as no experience in litigating boundary disputes. As such, given the importance, it made 

sense to use international experts. 

The final component of the teams for the “big cases” was senior litigators from the private bar, 

in particular, Yves Fortier. Ian Binnie was on a term appointment with Justice Department at that 

time, so he was brought on board due to his private litigation experience. And both came back 

for the SPM arbitration. 

The legal teams therefore had three components, each bringing something different. First, the 

Government counsel performed the legal work and drafted the written pleadings, and also kept 

an eye on the political and policy dimensions of the litigation because, as Mr. Willis noted, 

litigation on behalf of the government is not always about winning. Next, the academic counsel 
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assisted by providing their specialized knowledge of the issues, and of ICJ procedures and 

culture. Finally, the senior litigators from the private bar contributed exceptional advocacy skills. 

Mr. Willis explained that these major advocacy cases typically involve a run-up of intensive 

political negotiations on the underlying economic or strategic conflicts. In boundary cases, these 

were generally competing resource interests. Mr. Willis highlighted the dual focus in the run-up 

negotiations to the both Gulf of Maine case and SPM arbitration: long-term and permanent 

sovereignty interests, as well as  more immediate and potentially fleeting concerns such as 

fisheries quotas. 

The run-up to the SPM arbitration was dominated by fisheries deputies created by the 

ambiguous terms of the 1972 Fisheries Treaty between Canada and France which was supposed 

to carry forward into modern times a clutch of old treaties with France, and which had been 

raked over [word choice is questionable – I’m not sure what was intended by “raked over” and 

suggest revising] in the La Bretagne arbitration in the 80’s. So back at the end of the 80’s the 

entire tangle of maritime disputes with France got so bad and so complex that Prime Minister 

Mulroney appointed two special negotiators to settle it – Yves Fortier and Roger Tasse, former 

Deputy Minister at Justice. Mr. Willis had the privilege of being part of their team along with 

Malcolm Rowe – now Justice Rowe of the Supreme Court of Canada –Victor Rabinovitch from 

Fisheries, and the late Paul Lapointe from DFAIT. They eventually achieved a settlement that 

allowed the parties to move forward and get the boundary arbitrated. 

In Mr. Willis’ words, “we saw some of the same pattern in Gulf of Maine, way back over 30 years 

ago”. The agreement to litigate the case was the outcome of negotiations that occurred after the 

extension of maritime jurisdiction in the late 70s. The run-up negotiations were led by specially 

appointed negotiators with a broad mandate.  The US special negotiator Lloyd Cutler, who later 

became counsel to the White House under President Carter, was brought in from the private 

bar.  Marcel Cadieux (who was the namesake for the hall in which the panel was held) was 

leading the Canadian side. 

Gulf of Maine involved a number of firsts. It was first time Canada had taken a case to the ICJ, 

and the first time the Court has assigned any case to a Chamber instead of a full court. That was 

done with the agreement of Canada and the US, and involved some very sensitive negotiations 

with the Court itself, which wanted to control the process and wanted the Chamber to be 

representative.  The case was big in every way. The stakes were very high and the pleadings 

were long. This is where Mr. Willis and the team established the model of legal teams drawing 

on Government lawyers, academia, and the private litigation bar. 

Mr. Willis then fast forwarded to the so-called “Turbot War”, namely, the dispute between 

Canada and Spain regarding the turbot fishery in the 90s and the Fisheries Jurisdiction case that 

came out of it. Prosper Weil was engaged by the Canadian government in that case, helping with 

the work done in The Hague. Professor Bowett also made an invaluable contribution to the 

Canadian team.  
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The Fisheries Jurisdiction case involved an enormous public policy problem of straddling stocks 

with divided management after the 200 mile exclusive economic zone (EEZ) was recognized, in 

which part of the fish stock is under coastal state jurisdiction and the rest in international waters 

outside of the 200-mile EEZ limit. The Grands Banks of Newfoundland is an area where the 

straddling stocks conundrum was most obvious. The fishery crisis of those years led to some 

major initiatives. Primarily, the amendments to the Coastal Fisheries Protection Act through 

which Canada asserted limited jurisdiction over the Grand Banks beyond 200 miles. Eventually, it 

also led to multilateral negotiations to fill the then-gaping hole in the United Nations Convention 

on the Law of the Sea (UNCLOS) regarding straddling stocks.  

The Fisheries Jurisdiction case that Spain brought against Canada at the ICJ resulted from the 

amendments to the Coastal Fisheries Protection Act dealing with straddling stocks fisheries on 

the Grand Banks beyond the 200 mile limit. It was obvious from the outset that there would be 

strong international objections to these amendments. As a practical matter, recognizing the 

potential for the amendments to lead to a legal challenge, the fishery dispute required a 

limitation on the Canadian acceptance of the ICJ’s compulsory jurisdiction in order to carve out 

certain fisheries disputes – including the dispute with Spain over the turbot stocks – due to the 

fact that a state can obtain legally binding provisional measures from the Court on short notice 

and on a relatively easy test of prima facie jurisdiction, which could have undercut the objective 

of the Canadian government to ensure timely protection of its interest in the fishery.  

So, as Mr. Willis noted, that was what the team did – and it was enough to get them off the hook 

in the end, but not without some drawn out and elaborate proceedings in the ICJ, where Spain 

filed a case against Canada. Spain argued that Canada’s exception to the ICJ’s compulsory 

jurisdiction was, in effect, a nullity because, in its view, it was contradictory for Canada to refer 

to national conservation and management measures in an area beyond national jurisdiction. 

However, the majority of the Court rejected this argument and the case was dismissed because 

the majority concluded that it lacked the jurisdiction to hear the dispute on account of the 

reservation that Canada had made to its acceptance of the Court’s jurisdiction. 

Finally, Mr. Willis reflected on a limited measure of the same kind of teamwork in the last of his 

cases before the ICJ concerning the use of force by NATO in the Balkan conflict of the 90s – 

specifically the bombing triggered by the Kosovo conflict. A case was filed against Canada with 

parallel cases against each of the other NATO participants in the bombing. Although the case did 

not proceed to be heard on its merits, there was a hearing on provisional measures and, in 2004, 

on jurisdiction. Canada won the latter case with the help, in particular, of Professor James 

Crawford of Cambridge. 

As an aside, Mr. Willis noted that the case turned on jurisdiction. The former Yugoslavia had filed 

its optional acceptance of the Court’s jurisdiction. It also had an argument based on the 

jurisdiction clause of the Genocide Convention, which failed to get any traction.  “I can’t help 

thinking about how the arguments would have developed if we had lost on jurisdiction”, Mr. 

Willis said. They would at least have been interesting, legal geopolitics on the broadest canvas – 
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involving an interpretation of the UN Charter and its provisions on the use of force, the notion of 

humanitarian intervention, the Genocide Convention and a variety of humanitarian conventions. 

Mr. Willis summarized that his own experience working with the private bar as an international 

lawyer in the public sector is mainly before international tribunals. But one often can see the 

same kind of collaboration in high profile constitutional cases. For example, Mr. Willis recalled 

working as part of the backup team with Mr. Fortier and others on the Quebec Secession 

Reference case, which put both constitutional and international law questions before the 

Supreme Court of Canada. 

Hon. L. Yves Fortier, P.C., C.C., O.Q., Q.C. 

In Mr. Fortier’s words, his “career in civil service was nothing short of being extraordinary”. He 

suggested that Mr. Willis be awarded as a “Public Sector Lawyer of a Century” Award. He shared 

his very special memories of spending five weeks with Mr. Willis in The Hague walking along the 

foggy shore of the North Sea to the Peace Hall.   

Mr. Fortier also described how his appointment as an ambassador to the UN operated. He 

recalled having phone calls from UN Secretary-General (relating to experts required in relation to 

indigenous matters or human rights), and how he would immediately call Foreign Affairs (located 

within the building where this panel was being held) and, within couple of hours “a person would 

arrive in New York”. 

Finally, Mr. Fortier spoke to the professionalism and diligence of Mr. Willis, stating, that “Canada 

is fortunate to have diplomats who work selflessly and burn the night oil without recognition. To 

me, recognition of Alan Willis is a privilege, and I thank the good Lord for the opportunity.”  

Laurie Wright, Assistant Deputy Minister, Public Law & Legislative Services, Justice Canada 

Ms. Wright reiterated Mr. Willis’ view that people from different perspectives bring their unique 

experiences to teams. As a young public sector lawyer, right after referendum in Quebec, she 

was assigned to both the Fisheries Jurisdiction and Quebec Secession Reference files. Given to 

Ms. Wright’s passion for books and libraries, she found doing research for these cases an 

amazing experience. On the other hand, she also enjoyed her marvelous experience of being 

able to see professors in action and to get involved in the discussion ahead of time.  

For the present rapporteur, it was particularly worthwhile to hear Ms. Wright’s insight regarding  

managing to balance maternity and professional functions.  

Ms. Wright highlighted the importance of considering the voices from civil society in public 

decision making. She noted that she is proud of her current position in public service. Her 

current functions range from public interest litigation, private international law, privacy and 

access to information law, the Charter, official languages, and many others. She also touched 

upon developing policy tasks and the importance of looking to European Union conventions 

around privacy.  
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Ms. Wright noted the increasing relevance of international law to private matters. She also 

stated that encouraging a dialogue of legal voices from civil society – who are marginalized and 

who suffer real consequences from gaps in law – should be something of which we are mindful 

and should influence us to change the business that we do.  As Ms. Wright noted, “Adding the 

voice of the dreamers” is on the radar of current policy makers, like herself. 

Following a brief discussion on the panel, Ms. Wright presented the CCIL’s Public Sector Lawyer 

Award to Alan Willis. 

 

 

 

 


