
 

1 

                       

46th Annual Conference 

The Return of History for International Law 
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Keynote Speech by the Hon. Charles N. Brower 

Canada’s Embrace of the EU-Inspired “Investment Court System”: Foresight or Folly? 

 

 

In Ottawa on November 2, 2017, at the annual conference of the Canadian Council on 

International Law, the Honourable Charles N. Brower delivered a keynote address. Judge Brower, 

who is judge ad hoc for the International Court of Justice and arbitrator for the International 

Centre for Settlement of Investment Disputes, forcefully responded to governments’ main arguments 

for eliminating the investor-state dispute settlement (ISDS) clause included in international 

investment agreements.  He also analyzed the challenges arising from the creation of an investment 

court system as provided for in the Canada-European Union Comprehensive Economic and Trade 

Agreement (CETA). 

 

Judge Brower began his keynote speech by underlining that criticism of ISDS clauses has increased 

in recent years. This criticism now has global reach, as governments, among other actors, mistrust 

the current mechanism. Indeed, there is a growing opposition from States towards the inclusion of 

an ISDS clause in investment agreements, presumably to avoid being brought before arbitration 

tribunals. Judge Brower suggests that this wave of protest should be deemed a “demolition derby”, 

as it seeks to irreparably narrow the scope of investment treaties through the dismantling of the 

ISDS clause. The keynote speaker criticized this behaviour as it demonstrates once again that States 

have a tendency to defend themselves without taking into consideration the interests of their 

investors.  

 

In support of this opinion, the keynote speaker referred to Pope & Talbot inc. v. Government of 

Canada, a seminal case heard in the context of the dispute settlement mechanism under the North 

American Free Trade Agreement (NAFTA). 

 

The main issue in the case was the manner in which the “fair and equitable treatment” clause in 

Article 1105 of the Agreement should be interpreted. The Canadian government argued that the 

clause could not be understood as exceeding the minimum level of protection awarded to foreign 
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investors under customary international law. Although the tribunal rejected this interpretation, 

finding it patently absurd, this interpretation was embraced a few months later and given binding 

force by the NAFTA Free Trade Commission. 

 

This position, shared by the signatories of NAFTA, was strongly disapproved of by Judge Brower. 

In his view, the recourse to customary international law, rather than helping to shed light on the 

uncertainties arising from Article 1105, makes the interpretation of the provision more arduous. 

Indeed, it forces arbitrators to grasp the normative content of customary international law at the 

moment of the conclusion of NAFTA. 

 

Judge Brower continued his keynote speech with a discussion of the Ethyl Corporation v. 

Government of Canada case. According to Judge Brower, the case highlights how the public often 

overreacts, without any real grounds, to the decisions of arbitration tribunals. In broad strokes, the 

tribunal was asked to determine whether the Canadian federal law on manganese additives (MMT 

Act) violated provisions of Chapter 11 of NAFTA. Contrary to Canada’s arguments that the claim 

should be dismissed based on the tribunal’s lack of jurisdiction, the dispute settlement body 

declared itself competent to hear the case. Ultimately, Canada paid $13 million (USD) as part of 

settlement to the Ethyl Corporation. This case is noteworthy because a domestic Canadian panel 

had called for the suspension of the MMT Act on the basis that it was incompatible with certain 

provisions of the Agreement on Internal Trade (an agreement between the federal government and 

the provinces) a mere two weeks before the arbitral tribunal issued its decision. Bearing the panel’s 

conclusions in mind, the Canadian government opted to amicably settle all the issues in dispute 

before the arbitral tribunal in the Ethyl case. 

 

Even though the circumstances in the Ethyl case justified Canada’s decision to settle, Judge Brower 

pointed out that the public opinion vehemently denounced the arbitral decision. Indeed, mass 

media, along with some politicians, were critical of the ISDS clause. They argued that it allows 

multinational corporations to challenge the legitimacy of legislation that States enact in order to 

defend their national interests. Judge Brower challenged this criticism by noting that, in his view, 

no arbitral tribunal has ever rebuffed a State on the grounds that a law or regulation adopted to 

protect a general interest has violated an international investment treaty. 

 

Judge Brower then discussed another development which, in his view, represents the pinnacle of 

this phenomenon of the “demolition derby”: the replacement of the ISDS clause with the creation of 

an investment court system, as provided for in CETA. According to the terms of this agreement, the 

court system would include: (1) a permanent tribunal with a panel of three judges, acting as a first 

instance dispute settlement mechanism; and (2) an appellate body tasked with examining de novo 

the decisions of the permanent tribunal, in cases of errors of fact or errors of law.  

 

Pursuant to CETA, the first instance tribunal and the appellate body would have fifteen judges: five 

Canadian nationals, five nationals of European Union (EU) Member States, and five nationals of 

third States to be chosen by the CETA parties. Judge Brower expressed some misgivings about the 

manner in which the judges will be appointed, hinting that it may make the nomination process a 

highly politicized endeavour, particularly when it comes to the five judges from third States. The 

same issue may arise with respect to the judges to be appointed by Canada and the EU. With regard 
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to the EU, the keynote speaker is sceptical that the Member States will be capable of reaching a 

compromise to appoint their five judges given the heterogeneity of their respective interests. 

 

Another issue is the selection of experts who would be allowed to sit as members of this judicial 

body. Judge Brower is critical of the solution adopted in CETA because it will lead to governments 

favouring the nomination of retired national judges or of officials who do not possess the necessary 

expertise to interpret investment treaties. 

 

Having underlined the uncertainties surrounding the investment court system provided for in 

CETA, Judge Brower moved on to discuss the response of the United Nations Commission on 

International Trade Law (UNCITRAL) to the proposed reform. After the EU expressed its intention 

to establish an investment court system, UNCITRAL mandated its Working Group III to examine 

the pros and cons of such a system. In Judge Brower’s view, UNCITRAL’s decision to refer the 

matter to Working Group III is peculiar considering that its Working Group II is highly proficient in 

matters of arbitration, of conciliation, and more broadly, of dispute settlement. Even though 

Working Group II possesses the required know-how to conduct the study, UNICTRAL chose to 

bestow the task upon Working Group III, which is known for its expertise in other legal areas and 

has never worked on this type of question before. 

 

As the keynote speaker pointed out, Working Group III has not yet completed its study, and in the 

months to come, its conclusions will be the subject of discussion at UNCITRAL and elsewhere.  

Indeed, some governments have expressed their disagreement with the idea of abandoning the 

current arbitration system in investment treaties in favour of an investment court system such as the 

one proposed under CETA. For example, at UNICITRAL’s 50th session in July 2017, Japan and the 

Russian Federation strongly opposed this shift. Some EU Member States have already raised their 

qualms with the reform. In particular, Belgium has seized the European Court of Justice with the 

question of whether the establishment of an investment court system is compatible with values at 

the core of the European legal order. The European Court of Justice has not yet adjudicated on the 

merits of the case. However, in view of its recent jurisprudence, the Court may prove the ISDS 

clause’s greatest ally. 

 

Judge Brower concluded his keynote speech by indicating that the CETA provisions on dispute 

settlement are not subject to provisional application. Nonetheless, he wonders what consequences a 

provisional application could have. Judge Brower’s hypothesis is that the most powerful 

corporations will choose to avoid the CETA provisions, and instead negotiate agreements with 

individual governments. In his opinion, this course of action will not be available to small or 

medium businesses as they will not have the same leverage in negotiating such agreements. 

Consequently, they will have no other choice but to settle their disputes through the court system 

provided by CETA. 

 

The above report is intended to be a summary of Judge Brower’s keynote address. A more detailed 

version of his speech, co-authored with his law clerk, Jawad Ahmad, is due to be published this 

year. 

 

Cecilia Landi, PhD student at Université Laval 
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Translated by Sara Eve Levac, LL.M. 

 

 


