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This year marks the 70th anniversary of the 1949 Geneva Conventions. The Conventions 

provided sweeping improvements in terms of obligations of parties to armed conflicts to protect 

civilians, wounded and sick, as well as prisoners of war. Now more than ever, it is important to 

reflect on these historical developments and whether diverse perspectives and experiences have 

been adequately taken into account. More globalized discussions on IHL, which have emerged 

since the 1940s, have included feminist critiques, other questions about inclusion and exclusion 

of particularly affected populations, and the intersection between IHL and religion and Islamic 

law in particular. This panel will explore the junctures between IHL and gender, Islamic law and 

disability, providing a critical and constructive analysis. 

 

Janet E. Lord discussed the convergence between International Humanitarian Law (IHL) and 

disability. The discussion addressed three key principle questions; First: How are persons with 

disabilities accounted for in IHL? Second: How do we sort through the interrelationship between 

IHL and Human Rights law (HR)? What does the adoption of the Convention on the Rights of 

Persons with Disabilities (CRPD) contribute? Third: What does this mean in practical terms? 

How can international lawyers translate disability within the context of IHL and HR and bridge 

gaps not only in received conceptual paradigm but also operationally–in real terms on the ground 

in complex humanitarian operations? In other words, what are the impacts? 
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Ms. Lord asserted that discussing disability begins with framing disability in law. Disability 

narrative is conflated with heroism. She referred to John Singer Sargent’s painting entitled 

“Gassed” that was painted in 1919. It depicts the aftermath of a mustard gas attack during WWI 

with a line of blinded soldiers walking. A description of these men by referencing their disabling 

condition asserts that heroism feeds into the overcoming narrative, and such a concept is 

criticized by people with disabilities and disability studies. This is also the case with the medical 

model of disability, which supports that medical intervention is necessary to correct disability. 

There is also the common narrative that disability is a uniformly terrible experience. Such 

narratives exist in IHL and HR law until the adoption of CRPD. However, Ms. Lord emphasizes 

the importance to recognize the objective of IHL, which is to cast a minimalist but nonetheless 

protective veil around persons considered vulnerable on account of one or another status. 

 

IHL and HR law are two distinct but complementary bodies of law, where the former focused on 

the protection of life, health and dignity during armed conflict, and the latter focused on such 

elements during peace and war. There is recognition that IHL provides protection to persons 

affected by the disabling impact of armed conflict on combatants and civilians. Furthermore, 

there are specific rules premised on the prohibition against unnecessary suffering, which is 

provided for in the law of the Hague and the Law of Geneva, where rules such as the prohibition 

of anti-personnel mines, lasers, and certain methods are introduced.  

 

Ms. Lord argued that protection and accounting for persons with disabilities in risk situations is 

to be informed by existing international law where it is consistent with both HR and IHL. This 

approach is derived from the risk reduction framework and must be informed with human rights-

based approaches and principles where the full and effective participation of people with 

disabilities is deeply involved in the decision-making. Furthermore, Ms. Lord asserted that 

disability discrimination must be abolished and access to the physical environment must become 

a priority. There is an emerging landscape of humanitarian action resources, including those 

relating to disability inclusion such as the United Nations Children’s Fund (UNICEF), the Inter-

Agency Standing Committee (IASC), etc. One has to work with the broad framework that 

bridges HR and IHL in the context of disability and identify gaps in the research agenda.  

 

Dr. Ahmed Al-Dawoody discussed the intersection between Islamic law and IHL. Islamic law is 

extremely prevalent in the world as it affects most of the 1.7 billion Muslims around the world. 

Islamic law has developed detailed rules regulating warfare. Therefore, Dr. Al-Dawoody argued 

that finding and implementing commonalities between Islamic law and IHL is vital for practical 

and operational reasons. This is the case to ensure the fulfilment of the International Committee 

of the Red Cross’s (ICRC) mission, which is to prevent suffering by promoting and 

strengthening IHL and universal humanitarian principles.  
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Dr. Al-Dawoody asserted that to achieve that end, IHL must accept and incorporate different 

voices representing humanitarian principles. This includes different legal traditions and religious 

and cultural norms that work to strengthen the respect of IHL and its principles around the world.  

Dr. Al-Dawoody outlined eight main humanitarian principles that are enshrined in classical 

Islamic law that facilitates enhanced respect for IHL in relevant Muslim contexts. 

 

The first is the protection of civilians and non-combatants, which dates back to the Prophet 

Muhammad’s prohibition of targeting women, children, the elderly, monks or religious hermits, 

and al-’usafa’ (Al-usafa is anyone who works for the enemy to perform services in the battlefield 

but do not take part in the actual fighting, such as medical personnel, reporters, etc.). Muslim 

scholars also specify other factions of non-combatants: such as the blind, the disabled, the 

insane, craftsmen and traders. 

 

The second is the prohibition against indiscriminate weapons. There were discussions regarding 

the permissibility of using mangonels (catapults) and poison - or fire-tipped arrows. However, 

many agree that their use beyond military necessity is inconceivable. The third is the prohibition 

against indiscriminate attacks, which also has contradictory rules regarding al-bayāt (attacks at 

night) and al-tatarrus (shooting at human shields). Muslim scholars have been balancing the 

principles of distinction, proportionality, precautions and military necessity.  

 

The fourth principle is protection of property, which prohibits any “takhrib” (which is the 

wonton destruction of property) and equates it to the crime of terrorism. The fifth is the 

prohibition against mutilation. Mutilation is considered a violation of human dignity and was 

prohibited by the Prophet alongside looting and treachery. 

 

The sixth principle is the treatment of prisoners of war, whereby it is guaranteed in Islamic law 

the provision of shelter, food, water, and clothes to prisoners of war. Furthermore, family 

members are not to be separated and tortured to obtain military information. However, there is 

disagreement among Islamic scholars as to the termination of captivity. The seventh principle is 

providing quarter and safe conduct. Quarter requires providing protection to anyone who 

requests quarter either verbally, in writing or through gestures. Furthermore, safe conduct is 

providing non-Muslim nationals of an enemy state with permission to conduct business, tourism, 

education or other peaceful purposes in their state.  

 

The eighth principle is that human dignity is protected whether the person is alive or dead. 

Following death, Muslims are required to either return the bodies to the adversaries or bury 

them; not doing so would equate to mutilation. These principles highlight the compatibility of 

Islamic law with IHL. Dr. Al-Dawoody emphasized the importance of engaging with Islamic law 

because engaging with actors that practice it is inevitable. Doing so would promote the 
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universality of IHL by localizing its principles and address a number of operational challenges 

that IHL faces on the ground in Muslim contexts. 

 

Valerie Oosterveld discussed the intersection of gender issues with IHL, and specifically, the 

interpretation of IHL on sexual and gender-based violence and the ECCC. Armed conflict affects 

men and women, girls and boys differently, and sexual and gender-based violence (SGBV) can 

be used as a form of reprisal, to create fear and terror among civilians (so as to better control 

them), or as a form of torture. It may also be used systematically, as a method of warfare, aimed 

at destroying communities. SGBV, when committed in the context of an international or internal 

armed conflict, constitutes a violation of IHL and may also constitute international crimes. 

SGBV is addressed as crime against humanity and an aspect of genocide, but the focus of this 

presentation was on war crimes.  

 

Dr. Oosterveld noted that SGBV has long been ignored in criminal tribunals but has now been 

successfully prosecuted on war crimes of rape, sexual slavery and the use of child soldiers. The 

ICC’s Ntaganda case is a recent example. In this case, the charges related to sexual violence 

were committed within an armed group; the Prosecutor alleged that girl fighters within the 

Forces Patriotiques pour la libération du Congo (FPLC) armed group in the Democratic Republic 

of the Congo were subjected to sexual violence by male fighters within the same group. Such 

acts were charged as war crimes.  

 

The pre-trial Chamber concluded that while children do not continue to enjoy protection against 

sexual violence when taking direct part in conflict, this was not the case. Sexual violence against 

child soldier is considered a war crime because children could not logically have been taking 

active part in hostilities while they were subjected to sexual violence. Bosco Ntaganda, the 

former military chief of staff of the National Congress for the Defense of the People, was also 

convicted for acts of rape and sexual slavery committed by FPLC troops against civilians (both 

male and female), in addition to enlisting child soldiers and persecution on “ethnic” grounds 

among other grounds.  

 

However, Dr. Oosterveld suggested that the international criminal justice system has taken 

backward steps in the prosecution of SGBV, such as the case of Bemba in 2018. In 2016, the 

president and commander-in-chief, Jean-Pierre Bemba Gombo, of the Mouvement de Libération 

du Congo (MLC) was convicted of command responsibility for acts of rape, murder and pillage 

committed by his troops in the CAR and was sentenced to 18 years’ imprisonment. In 2018, the 

Appeals Chamber voted 3-2 to overturn the convictions and he was released. 

 

Dr. Oosterveld argued that this is worrisome for lowering the standard of responsibility for those 

who are not in the field with their troops, thereby rewarding commanders who are remote and 

who do not take effective actions to supervise their troops. In that case, the Appeal Chamber 
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concluded that measures taken by a commander cannot be faulted merely because of shortfalls in 

their execution. Such decision is troubling because it allows a commander to send in poorly 

disciplined troops without fear of repercussions. 

 

Dr. Oosterveld noted another issue; the sexual violence exceptionalism, which is the subjection 

of SGBV to higher evidentiary standard than other violations. This was the case of Prosecutor v 

Germain Katanga in 2014. Katanga, the commander of the Patriotic Resistance Force in Ituri, 

was accused of three counts of crimes against humanity, and seven counts of war crimes. He was 

found to be the intermediary of choice between the weapons and ammunition suppliers and those 

who physically committed the crimes using those munitions in the village. However, it was 

concluded that Katanga’s contribution reinforced the militia’s capacity to implement the attack 

(by helping them to stockpile weapons), and that it was foreseeable that the militia would murder 

and attack civilians but not to commit rape. Therefore, he was acquitted of the charges relating to 

rape and sexual slavery and the use of child soldiers. To Dr. Oosterveld, this decision views rape 

as a byproduct of war rather than an instrument of warfare and seem to require more deliberate 

intention and a higher standard of foreseeability to commit sexual violence than is required of 

other prohibited acts.  

 

Dr. Oosterveld noted that there have been developments in addressing SGBV in IHL. This 

includes two initiatives: the first is the “Call It What It Is Campaign”, which is a major 

consultation led by the NGO Women’s Initiatives for Gender Justice. The initiative produced a 

document that defines what makes violence sexual and captures a wider ambit of actions that 

have previously been considered. This is a non-binding document, but the process makes it 

persuasive.  

 

The second is the Murad Code, which is aimed at developing an international code of conduct 

for accountability-relevant documentation of conflict-related SGBV. There are reports that those 

who investigate, research and report on conflict-related SGBV do not uphold the minimum 

standards for documentation. This was an issue in Cox’s Bazaar Bangladesh. Dr. Oosterveld  

asserted that ineffective and sub-standard documentation practice, however well-intentioned, 

causes or exacerbates harm suffered by survivors, violates their human rights, undermines trust 

in the rule of law (by raising expectations of victims unfairly) and otherwise can damage 

prospects for accountability and redress due to the creation of prior inconsistent statements. This 

Code therefore is (1) safe and survivor centric, (2) could support existing or future redress 

initiatives and (3) respects the roles and objectives of actors working with survivors. The Code is 

set to launch in March 2020. 


