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McGill University Professor Adelle Blackett began the discussion by introducing the 

recently released treatise Research Handbook on Transnational Labour Law
1
 (the 

“Research Handbook”). Professor Blackett co-edited the book with Anne Trebilcock of 

the University of Paris and Georg-August University in Germany. The intention behind 

the book, Blackett said, was to bring together scholars, international labour lawyers and 

domestic labour lawyers to create a comprehensive treatise for a field of international law 

that is notoriously multifaceted.  

 

The two main themes of the book are development and austerity. Transnational Labour 

Law (“TNL”) is a contested field, Blackett said, and some fragmentation is not fatal to 

the larger goal of envisioning solutions for the depth of injustice in the global economy as 

it relates to labour. The discussions put forward by the panelists stemmed from the 

chapters of the book which they authored. 

 

Isabelle Martin: Corporate governance structures and practices: From ordeal to 

opportunities and challenges for transnational labour law 

 

Université de Montréal professor Isabelle Martin was the panel’s first speaker. Ms. 

Martin focused on corporate governance structures and practices and how these factors 

impact TNL. In particular, Martin said that the advent of the multinational corporation 

has presented an ideal for the transnational protection of workers, but the fragmentation 

                                                        
1 Adelle Blackett & Anne Trebilcock, eds, Research Handbook on Transnational Labour Law 
(Cheltenham: Edward Elgar Publishing, 2015). 
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of domestic labour law as it applies to each of the larger firms’ subsidiary corporations 

remains a challenge.  

 

 

Martin suggested that modern corporate governance structures, by focusing almost 

exclusively on shareholder value, divorce the legal connection between the corporation 

and the firm. In this respect, a corporation is an instrument which is used to legally 

structure the firm, while on the other hand the firm is an organized economic activity. 

This separation, she said, enables two practices: 

 

(1) The firm can be broken up into many corporations in many countries, and yet 

from the perspective of national lawmakers, there is no ‘transnational firm’; and 

 

(2) Outsourcing, as an increasingly common practice, separates the power and 

responsibilities of directors so that the firm can retain decision-making power 

while devolving responsibility. 

 

Effectively, Martin said, the practice of breaking up the firm in this way rationalizes the 

idea of labour costs that need to be minimized as much as possible. By providing 

directors primarily with tools to maximize shareholder value and increases in quarterly 

returns, the fragmentation of the firm downloads costs and risks to workers. 

 

Martin made reference to an increasing trend in multinational corporations to adopt 

policies and guidelines to further their corporate social responsibility (“CSR”). While 

Martin reckoned that CSR brings opportunities for progress in TNL, foundational 

challenges still remain. At its core, CSR is primarily a phenomenon founded in 

maximizing shareholder value and rooted in the fiduciary duties of corporate directors, 

she said. That is to say, the motivation for multinational corporations to adopt CSR 

policies is still largely market-driven. This, she said, is not a complete solution because 

some approaches under TNL that are needed are not able to yield measureable benefits to 

investment performance. 

 

Though CSR possesses many faults, it does provide some opportunities. In particular, 

Martin said that CSR can redefine corporate governance through the “stakeholder 

approach”, whereby shareholders demand more than mere maximization of value. 

Greater participation of shareholders in the mechanisms of corporate governance can 

pave the way for socially responsible investment, which will then give rise to integrating 

the decision-making and reporting necessary at the firm level to effect change below. Ms. 

Martin was not without her reservations about the stakeholder theory, however, as it too 

possesses a necessarily individualist foundation that does not require the accommodation 

of workers’ rights.  
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In this respect, Martin suggested that TNL can add the necessary reference point that 

CSR and the stakeholder theory needs to produce results for workers. She said that TNL 

can build a coherent narrative about why workers’ rights are important and thereby 

address the power imbalance at the heart of the employment relationship. Secondly, she 

said that TNL sets the minimums for labour standards, and can therefore act as an 

important reference point for CSR. Thirdly, Martin said that TNL can go beyond the 

‘stakeholder approach’ to CSR by allowing private means of enforcing labour rights 

through codes of conduct and other policies. Finally, Martin asserted that TNL should 

remain the backbone of CSR initiatives because it is more astutely attuned to the central 

role played by national laws in protecting workers. 

 

Claire La Hovary: The ILO’s supervisory bodies’ ‘soft law jurisprudence’ 

 

The panel’s second speaker was University of Glasgow professor Claire La Hovary, who 

focused her discussion on the International Labour Organization (“ILO”) and recent 

developments within its Committee of Experts and Recommendations (“CEACR”). In 

particular, Ms. La Hovary focused on a June 2012 session of the CEACR which 

highlighted the right to strike as inherent to the Convention concerning Freedom of 

Association and the Protection of the Right to Organise, 1948 (No. 87).
2
 This session saw 

employers take an unprecedented and unprovoked negotiation strategy that effectively 

paralyzed the work of the ILC and forced the CEACR to focus closely on what the 

employers saw as a crisis. 

 

As an overview, La Hovary began by providing a summary of the ILO and its main 

functions generally. She described it as a tripartite organization that represents 

governments, workers and employers from member states. The ILO is key for 

establishing international standards and the supervision of labour standards within 

member states, she said. In practice, the ILO chooses a topic for discussion, which is then 

deliberated upon and adopted by the members. The ILO then assumes a supervisory role. 

The CEACR was established pursuant to the ILO’s constitution, and it is mandated to 

provide investigative reports.  

 

Article 37 of the ILO’s Constitution allows for disputes to be either referred to the 

International Court of Justice or for an ad-hoc tribunal to be established to reach a 

resolution or determine a question.
3
 In practice, however, these tools have seldom been 

used. La Hovary said that an ILO matter had not been referred to the ICJ since the 1930s, 

                                                        
2 Convention concerning Freedom of Association and Protection of the Right to Organise, 9 July 1948, 
68 UNTS 17 (entered into force 4 July 1950) [CFAPRO].  
3 International Labour Organization (ILO), Constitution of the International Labour Organization 
(ILO), 1 April 1919, 15 UNTS 40, (entered into force 28 June 1919). 
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and an ad-hoc tribunal had never been constituted. Rather, since 1926, the CEACR itself 

has essentially taken on this role through interpreting conventions and questions from 

members directly.  

 

The June 2012 conference at the ILO was significant for La Hovary because of the way 

employers reacted to the decisions of the CEACR. They effectively escalated their tactics 

and became much more aggressively concerned with the outcome of the CEACR’s work 

than before. They did this, La Hovary said, because they recognized that the Committee’s 

work had begun to garner influence outside of the ILO. In particular, the employers 

recognized that the CEACR’s observations on the right to strike were being regarded as 

increasingly influential and authoritative. Given that employers and other members often 

saw the work of the ILO and CEACR as merely guiding principles or policy goals, the 

employer’s escalated tactics were significant in that they underlined this new regard for 

the CEACR’s work as soft law jurisprudence.  

 

La Hovary also provided further examples of the increasing credibility lent to the ILO’s 

decisions. She said that a number of references are made in the literature and commentary 

to the decisions of the ILO’s supervisory bodies as being ‘jurisprudence’ or ‘soft law’. 

While this is not determinative of a source being authoritative as international law within 

the traditional meaning of the term, La Hovary said that it nevertheless demonstrates that 

the CEACR and ILO’s work has become increasingly perceived as reasoned and 

significant.  

 

La Hovary said that there is no agreement at international law as to the value of “soft 

law”. Some commentators take the position that it is somewhat binding, while others say 

that it carries only a moral obligation. Another group of commentators take the position 

that the distinction between binding and non-binding is too simplistic, and that soft law 

itself may have a soft content, or hard obligations. It is in this regard that La Hovary 

proposed that the CEACR’s conventions are often more important for the legal effect 

than their binding nature. She said that they may offer a stepping stone toward hard law, 

and may assist in the development of customary international law, or may influence 

discussions in furtherance of those outcomes. 

 

Two primary factors have had an influence on the weight of the CEACR’s work in this 

regard, La Hovary said: 

 

(1) the CEACR’s work has been increasingly interpreted as very valuable, 

irrespective of its “binding” status; and 
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(2) the composition and expertise of the CEACR itself, being composed of a number 

of independent legal experts that represent a variety of socio-economic 

backgrounds has granted increasing credibility to its policy positions. 

 

In this respect, La Hovary reasoned that there is a growing openness to international law 

generally. Namely, domestic judges have tended to rely on it irrespective of whether it is 

binding or non-binding, and this is in part because it is now much more well-known than 

it was in the past. 

 

In concluding, La Hovary felt that the growing influence of the CEACR’s work is a 

prime example of why the degree or value of soft law does not depend as much on its 

form than its content. It is the references made to the CEACR’s work and the imputed 

validity of its work, she said, that renders otherwise formally ‘soft’ law influential. 

 

Janelle M. Diller – Pluralism and privatization in transnational labour regulation: 

Experience of the International Labour Organization 

 

Janelle Diller of the International Labour Organization provided her panel comments 

through a video presentation. She explored the impact of the ILO’s work on commodity 

chains and the diminishing influence of domestic labour law. Diller’s main focus was the 

importance of domestic labour law’s implementation of ILO standards for realizing gains 

to workers around the globe. This, Diller said, was key for the success of ILO standards 

and their ability to have any practical effect. 

 

Diller pointed to the fact that though firms and corporations are increasingly the drivers 

of TNL, this does not render the work of the ILO any less effective. Rather, Diller said, 

the growth of global supply chains has presented new opportunities for the ILO. As 

examples, Ms. Diller made reference to the fact that modern ILO standards are now 

equipped to address measures such as human trafficking and other issues of cross-border 

economics. Broadly, various workers who were previously excluded under the ILO’s 

regime are now able to receive formal recognition under the ILO’s standards precisely 

because the growth in the global supply chain has required it. 

 

As one example, Diller addressed recommendations adopted by the ILO that sought to 

guide employers in determining whether an employment relationship exists in the context 

of labour migration. The same recommendations also provided the groundwork for 

bilateral agreements that can assist in the recruitment and protection of migrant workers. 

This, she said, was a primary example of how the ILO is cognizant and proactively 

addressing the increasing dominance of the multinational corporation that is able to 

separate decision-making from accountability. 
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The most striking impact of the ILO’s standards on an industry, Ms. Diller said, was the 

2006 Maritime Labour Convention
4
 (the “MLC”). Many states have adopted this single 

instrument that sets standards for seafarers and maritime workers, formed by consolidated 

public and private interests. Under this regime, Diller said, flag states keep records on 

board a ship, and port states are allowed to board ships and inspect the records upon a 

seafarer complaint. As of today, 67 countries have ratified the convention, representing 

80% of the work’s maritime fleets.  The convention’s enforcement regime, Diller said, 

shows the effectiveness of states collaborating together in the exercise of their domestic 

jurisdiction. 

 

In concluding, Diller said that these emerging cooperation models linking national and 

transnational models show promising gains, and stem from the ILO’s work. Though the 

MLC demonstrates at least one example, Diller cautioned that whether these cooperation 

models will be replicable beyond textiles and apparel is not altogether certain. Whether 

these gains are replicable beyond certain industries remains to be seen, however. 

 

Kerry Rittich – Overview of the Research Handbook and its application to the 

CCIL’s Conference theme 

 

University of Toronto Professor and Associate Dean Kerry Rittich finished the panel’s 

presentation with her thoughts on the Research Handbook and the other panelists’ talks. 

Rittich provided what she saw as two main themes of the Research Handbook: (1) labour 

law’s intervention in international law, and (2) international law’s intervention in labour. 

The benefit, Rittch said, is that experts in both fields can learn a lot about how the two 

worlds interact. The Research Handbook was regarded by Rittich as an immense 

conceptual achievement, given the difficulty of trying to figure out what the field of TNL 

should actually look like and what the limits of its content might be. 

 

Regarding the Research Handbook and the theme of the CCIL generally, Rittich said that 

TNL is not as adversely affected by fragmentation as other areas of international law. In 

contrast to other areas, TNL has seen an increasing coherence and recognition from states 

and multinational corporations. Rittich reckoned that TNL has its own problems of 

fragmentation that are distinct from international law generally; these stem from the 

proliferation of normative and regulatory projects. In this respect, the transformation in 

legal structure that is being tracked by the Research Handbook shows a transformation in 

the world of labour itself. The shift from ‘stable pyramids’ to fluid networks is an apt 

                                                        
4 Maritime Labour Convention, 23 February 2006, 45 ILM 792 (2006), (entered into force 20 August 
2013) [MLC]. 



7 
 

 

description, Rittich said, of the world of production and the legal relations that govern the 

parties who facilitate it. 

 

Regarding the panelists’ presentations, Rittich opined that the ILO has struggled to keep 

up with the challenges from other institutions and to reclaim their relevance. She said that 

it remains an open question as to what extent all of these efforts will actually remedy 

degrading work standards. In many respects, the world of TNL is deeply embattled, and 

while the work of the ILO has become increasingly recognized as authoritative, one 

would do well to look at what other institutions are doing as well.  

 

One of the key challenges for TNL, Rittich said, is the rival narratives about labour 

standards and purpose of labour rights. In this sense, TNL is deeply tethered to the 

concept of social justice. While this is undoubtedly true, Rittich cautioned that we also 

have TNL initiatives that seek to actively reduce labour law with values quite distinct 

from social justice (e.g., fostering human capital in the name of greater growth and 

productivity). These values often show a contrast between individual rights and collective 

rights, and this is why the larger human rights project has demonstrated a strong 

differentiation from TNL in many cases. 

 

As a species of international law, Rittich said that TNL operates through an unusual 

strain of legal tools. Rather than simple standards and conventions, TNL relies on novel 

kinds of soft law, and statistical data such as metrics and rankings. Many of these sources 

are sharply distinct from traditional and formal positive law. In using these distinct legal 

tools, Rittich said that TNL seeks to not only transform the world of work, but construct 

it at the same time. Embedded in these different projects are distinct political and cultural 

visions that sometimes verge on the religious. In this respect, Rittich said, the world-

making capacity of transnational law is immensely powerful – if you have the chance to 

frame the question, you have a good chance at winning the battle. 

 

Finally, Rittich said that more attention needs to be paid to informal developments in the 

law. The development of workplace governance has been largely a project developed to 

be non-binding on states, but yet it remains the most powerful tool available. The work of 

the ILO serves as an important litmus test for the trends in TNL generally, but this does 

not always reflect or accommodate the diversity of views and politics within the world of 

production and the multinational firms that effectively steer its course. 

 

 


