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Ms. Schwartz began the panel by recognizing that right now we are at a pivotal 

moment for the recognition of indigenous rights in Canada. Last year, the Truth and 

Reconciliation Commission released 96 Calls to Action, which included a call for the 

implementation of the UN Declaration on the Rights of Indigenous Peoples (UNDRIP). 

Recently, Canada professed its unqualified support for the UNDRIP, which is arguably 

an unprecedented step towards decolonization.  

 

This panel was put together to examine that claim and explore exactly what that 

“unqualified support” means for Canada, indigenous, and non-indigenous peoples. It took 

the form of a question from the Chair, followed by individual answers from each 

Speaker. 

 

Question I 

In May of this year, at the 15
th

 Session of the UN Permanent Forum on Indigenous 

Issues, Indigenous Affairs Minister Carolyn Bennett announced Canada’s unqualified 



support for the UNDRIP. This is a marked difference from Prime Minister Harper’s (as 

he then was) statement in 2010, which called it an “aspirational document” that was “not 

legally binding”. The Chair’s question to the panellists was, “What exactly do you think 

unqualified endorsement means? Is it a big shift?” 

 

Mr. Obed 

 

Before proceeding with the rest of his answer, Mr. Obed made clear that he represents the 

four Inuit groups that have come together under the Inuit Tapiriit Kanatmai umbrella; as 

such, his remarks should be understood as coming out of that context. 

 

While Minister Bennett’s statements were exciting and aspirational, her comments must 

be understood in context. For example, following that statement by Minister Bennett and 

similar statements by Justice Minister Jody Wilson-Raybould, Canadian Inuit have not 

had an opportunity to work with Canada to understand what Canada’s professed support 

for the UNDRIP actually means. Despite promises to form an ad-hoc committee shortly 

after the UN meeting in New York, nothing has materialized. This is concerning because 

the implementation of the UNDRIP has to be done in participation, lest its entire purpose 

and application be undermined. The UNDRIP should be a building block for the 

evolution of the relationship and partnership between Canada and its indigenous peoples, 

but it has not become that just yet. 

 

Professor Gunn 

 

Professor Gunn began by acknowledging the Algonquin territory upon which we were 

meeting. She is a Métis woman from the prairies, and for her it was important to 

acknowledge when she was on someone else’s territory.  

 

Professor Gunn shared Mr. Obed’s insight that Minister Bennett’s statements spoke to a 

lack of qualification while actually containing a qualification. That qualification had to 

do with the ability of the Canadian government to take action within the confines of the 

Canadian Constitution, and how that obligation might interact with the aspirations of the 

UNDRIP. However, for Professor Gunn, at a minimum this support must mean that we 

stop the ongoing debate about the UNDRIP as a legal instrument. 

 

Ms. Phare 

 

Drawing on her experience of working with both indigenous and environmental 

organizations for years, Ms. Phare approached this question as someone who has to try to 

figure out how to use tools such as the UNDRIP to help indigenous peoples achieve 

meaningful advancements with respect to their lands and waters.  

 

As much as she echoed both Mr. Obed and Professor Gunn’s concerns about the 

qualification of the Minister’s statements, Ms. Phrare has noticed an important shift 

between the Trudeau government and the Harper government. While this statement might 

be political, it still reflects a political will that the previous government did not have; this 



government has presented a renewed focus on indigenous issues. She also agreed with 

Professor Gunn that discussions about the application and legal status of the UNDRIP are 

not very useful. Instead, a better approach is to take a step back and consider this support 

together with the statements of the Supreme Court of Canada that what is at issue is a 

“nation-to-nation relationship” and that “reconciliation” is the task at hand. We are at a 

significant moment in history, and a political signal has been sent that we cannot let pass 

us by. Still, echoing Mr. Obed, what that means is that we must work together, consult 

with each other, because no one alone knows exactly how to best achieve the goals we 

have set. 

 

Question 2 

“What is the role of judges, lawyers, and governments in the process of implementing the 

UNDRIP?” 

 

Professor Gunn 

 

One key thing to remember is that the UNDRIP is about moving things word together. 

That is to say that any process of implementation must include indigenous peoples; no 

government can implement it unilaterally. What the government can do is start by 

reviewing legislation, policies, regulations, etc. in order to start flagging issues. What is 

the current status quo, and how does that match up with the goals laid out in the 

UNDRIP? Further, there is a hope that the endorsement means we need to reinvestigate 

the content of s. 35 of the Constitution Act, 1867. Our case law (e.g., Van der Peet, 

Sparrow) is behind international norms laid out in the UNDRIP.  

 

Mr. Obed 

 

From an Inuit political perspective, Mr. Obed would like a place to start. Right now, there 

is no formal structure for the Inuit to participate with Canada in the implementation of the 

UNDRIP. That structure is a necessary piece of the puzzle; it would provide a forum to 

discuss the relationship between land claim agreements and the UNDRIP, as well as the 

development and implementation of new legislation. Such a development would be 

consistent with the spirit of this renewed Inuit to Crown relationship. Finally, social 

equity remains a problem that this structure could address. The tuberculosis rate among 

Inuit is 250 times the rate of non-indigenous, Canadian born peoples. The suicide rate is 

between five and twenty-five times, depending on the area. The UN Declaration is 

meaningful to the extent that it calls on nations to begin and/or continue addressing these 

and similar problems.  

 

Ms. Phare 

 

Ms. Phare had two points to add to the previous answers. First, this question (as well as 

the Declaration generally) is about decision-making. Sometimes that means giving 

indigenous peoples the full autonomy to make decisions. Other times it is about working 

together between the government and indigenous peoples. Whatever the context, the 

UNDRIP tries to tease apart all of the institutions that have blurred decision-making 



lines. People have often wrongly equated the UNDRIP with a general duty to consult and 

accommodate. However, the duty to consult and accommodate is only triggered when a 

decision involves indigenous peoples in some way. Instead, the UNDRIP calls on us to 

think more broadly about the range of decisions that governments make, and how 

indigenous peoples are implicated in those decisions even where a duty to consult is not 

conventionally “triggered”. Thus her second point was that the UNDRIP calls for a 

nation-to-nation relationship, with a view to righting past wrongs. She noted that we must 

move forward deploying this lens in all of our conversations. 

 

Question 3 

 

This question focuses on free prior and informed consent, and how that differs from what 

the law is currently in Canada (more specifically, the duty to consult and accommodate). 

What steps can we take to implement this new perspective? 

 

Ms. Phare 

 

The first question Ms. Phare was asked by those interpreting the UNDRIP was whether 

free prior and informed consent alters or extends the duty to consult in any way. Her 

answer is that it does, with a qualification. The duty to consult and accommodate is not 

abandoned in this new framework. Rather, a Crown decision-making process has a 

beginning, middle, and an end, and that duty must be put in its proper place: at the end. It 

is a safety net, to be used at the end of a decision-making process.  

 

However, what the UNDRIP is really getting at is a full collaborative partnership 

between the Crown and indigenous governments to achieve reconciliation in Canada. Part 

of that idea means determining what institutions—and tables—we have to sit at together, 

from the beginning. This kind of cooperative federalism is a huge shift, and one that we 

have to make sure we are committed to. It means having difficult conversations together, 

without the kind of practical vetoes that underlie the duty to consult and accommodate. It 

is difficult, but that may just be the actual intent of the UNDRIP.  

 

Professor Gunn 

 

Ms. Gunn was in substantial agreement with Ms. Phare. She added that free prior and 

informed consent is not about the right to participate in a decision and it is not about the 

government coming up with an idea and then running it past indigenous groups—it is 

about removing the colonial layer that allows Canada to think it knows best and can make 

decisions for and before indigenous peoples. In other words, those being affected by 

those decisions need to be at the table right from the start. In Ms. Gunn’s view, this 

recognition is a critical component in progressing towards reconciliation.  

 

Mr. Obed 

 

Mr. Obed’s view was that, collectively, our understanding of free prior and informed 

consent is nascent. However, what is clearly unhelpful is when industries or ministries 



come forward championing an interpretation of that consent that has been arrived at 

without the participation of indigenous peoples. 

 

Question 4 

 

The discussion had thus far focused on free prior and informed consent, but there are 42 

other articles in the UNDRIP. For example, the Centre for International Governance and 

Innovation (CIGI) is undertaking research as part of a wider international law program 

specifically looking at those articles of the UNDRIP which deal with decision-making 

processes outside of resource extraction. Are there duties owed when Canada negotiates 

other international agreements? What processes should be implemented to be sensitive to 

the fact that those other agreements (e.g., on climate change or trade and investment) 

have impacts on the rights of indigenous peoples?  

 

Ms. Schwartz asked the Speakers to address some other articles of the UNDRIP and their 

implications. 

 

Ms. Phare 

 

Ms. Phare brought up Article 19, which provides, 

 

States shall consult and cooperate in good faith with the indigenous peoples 

concerned through their own representative institutions in order to obtain 

their free, prior and informed consent before adopting and implementing 

legislative or administrative measures that may affect them. 

 

Her view was that this kind of cooperation in legislative and administrative matters was 

entirely possible. In fact, Ms. Phare had actually spent the last six years working with the 

chief negotiators for the government of the Northwest Territories, with then-Minister 

Michael Miltenberger. The Minister had a very progressive view of working in 

partnership. He saw indigenous governments as equal partners in the development of the 

territory. Practical change came out of that viewpoint—for example, Minister 

Miltenberger engaged in collaborative consultation and co-drafting of legislation with 

indigenous governments. He brought the various governments around the table and 

developed the language for a new law on wildlife (a very controversial issue in the 

North). It took may years, but it was an entirely new process; unlike developing a 

proposal in government, and eventually running it past some indigenous groups, this 

collaboration required actively working together and creating new law together.  

 

Mr. Obed 

 

Mr. Obed brought up two articles: Article 14 and Article 23. Article 14 refers specifically 

to control over education systems and the right to education in one’s own language. In 

Mr. Obed’s view, our education systems are still colonial in nature. We are still in the 

mindset of requiring K-12 education that rigorously sets out what skills are need at what 

times in peoples’ lives in order to be eligible to participate in a colonial society. For 



example, in Nunavut, indigenous children may grow up immersed in their language and 

culture at home, but in Grade 9 must participate in Albertan provincial exams. Despite 

over 80% of his community having Inuk as their first language, schools cannot provide 

the necessary education, and as a result language rights have suffered. Mr. Obed opined 

that this was not just a problem of governmental money, or having the right amount of 

teachers; the problem was deeper. It includes an entrenched system of accreditation and 

pedagogy that pull against any of the things that Inuit imagine for themselves. The self-

determination inherent in the UNDRIP rejects the perpetuation of this tension. 

 

Mr. Obed then turned briefly to Article 23, which speaks to health, housing, and other 

economic and social programs. This goes beyond just the land claims context and speaks 

to a very large, social piece of the problem that land claims cannot cover.  

 

Professor Gunn 

 

Ms. Gunn brought up Articles 1 and 2, which speak to rights of equality and non-

discrimination. These articles raise a basic but necessary idea—that we must truly start 

believing and acting as though indigenous peoples are equal to other peoples in Canada. 

This means that Canada needs to start funding, or ensuring access to funding, for social, 

cultural, and health rights at the same rate as other peoples in Canada. There cannot be a 

debate anymore. It might even mean that we need to see civil and political rights no 

longer split from economic and social rights. While the latter are not justiciable in 

Canada, inroads may need to be made in order to more fulsomely adopt the perspectives 

inherent in Articles 1 and 2 of the UNDRIP. Ms. Gunn ended by adding that the 

substantive content of Articles 1 and 2 will also require creating appropriate space within 

Canada for indigenous laws and institutions.  

 

Question 5 

 

The final question was about Article 3, which provides: 

 

Indigenous peoples have the right to self-determination. By virtue of that 

right they freely determine their political status and freely pursue their 

economic, social and cultural development.  

 

Ms. Schwartz asked the Speakers to weigh in on how self-determination can help reset 

the nation-to-nation relationship in Canada. 

 

Mr. Obed 

 

In Mr. Obed’s view, self-determination in the Canadian sense means that indigenous 

peoples are respected for who they are and the decisions they make on homeland, 

healthcare, culture, and society generally. They are emerging from a history that, even in 

the past few decades, identified the way they raise their children and the language they 

speak is subhuman and unworthy of equality in Canadian society. Many Canadians like 

to think that residential schools are things of the past, but the fact remains that their 



legacy persists. Self-determination requires a recognition of those facts and the freedom 

to decide how best to move beyond them. It includes a recognition that indigenous people 

can decide for themselves what concerns them and what does not. For example, climate 

change is not an “indigenous issue”; but who better to protect Canada’s environment than 

its indigenous peoples? Mr. Obed questioned whether indigenous peoples will ever be 

placed to dialogue with Canadian leadership about questions that that leadership does not 

see as quintessentially indigenous. In principle, Prime Minister Trudeau said that we will 

get there. Mr. Obed’s question was in practice, given the way we currently operate, how 

will we get there?  

 

Ms. Phare 

 

To Ms. Phare, self-determination entails a recognition that there are founding nations in 

Canada beyond the English and the French. We have many indigenous nations that were 

also founders. The status of a founding nation entails specific special considerations. 

Those considerations flow from the seat indigenous nations had at the table of 

Confederation; that seat needs to be carried forward to having a seat at every relevant 

table today. However, there are practical challenges to this perspective; there are over 

600 First Nations in Canada, and we just do not have a table big enough. However, 

Minister Wilson-Raybould put this forward as a challenge: How do indigenous peoples 

want to self-organize? Through self-determination, and the UNDRIP more generally, we 

now have a renewed imperative to collaborate and work together. 

 

Professor Gunn 

 

Many people in Canada are able to freely express their will with minimal state 

interference; the right to self-determination requires the extension of this basic right to 

indigenous peoples. It is repetitive but perhaps necessary to state once again. One key 

part of self-determination in the contemporary context that is often not talked about is 

recognizing and accepting indigenous peoples as modern peoples that have strong 

traditions and ways of being and knowing. For example, Professor Gunn is an urban 

person, with a home just north of Winnipeg, whose family has lived there for 40 years. 

So part of self-determination means allowing people like her to engage in modern, 

market-based activity, without creating barriers rooted in antiquated notions of 

indigineity. 


