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This	panel	discussed	whether	the	current	situation	of	the	United	Nations	Security	Council	has	deteriorated	
to	the	point	of	crisis.	The	Council’s	failure	to	reach	consensus	on	either	Syria	or	Ukraine	may	be	evidence	
for	why	this	question	should	be	answered	in	the	affirmative,	as	may	the	increasing	willingness	of	Council	
members	to	operate	independently	of	the	Council.	The	spirit	of	cooperation	that	animated	the	Security	
Council	following	the	end	of	the	Cold	War	now	appears	to	be	a	thing	of	the	past.	The	Council	faces	many	
and	various	challenges	to	its	legitimacy,	both	from	within	its	own	ranks	and	from	other	United	Nations	
(UN)	Member	States,	not	a	few	of	which	regard	the	body	as	an	anachronism.	In	light	of	this	state	of	affairs,	
the	panel	set	out	to	discuss	the	contemporary	legal	role	of	the	Security	Council—focusing	specifically	on	
the	use	of	force,	sanctions,	and	involvement	in	post-conflict	situations—to	determine	whether	“crisis”	is	
an	appropriate	label	for	the	circumstances	in	which	the	Security	Council	now	finds	itself.	

Eran	Sthoeger	was	the	first	panelist	to	address	the	audience.	Mr.	Sthoeger	is	a	Policy	Analyst	at	Security	
Council	Report,	a	New	York	based	organization	for	the	advancement	of	transparency	and	effectiveness	in	
the	UN	Security	Council.	His	talk	focused	on	the	key	relationship	between	the	Security	Council	and	the	
use	of	force	in	international	law.	The	Security	Council’s	authority	in	this	area	is,	of	course,	very	broad—
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without	limit,	some	believe.	The	Council	can	authorize	the	use	of	force	by	states,	as	well	as	retroactively	
legitimize	states’	use	of	force	in	self-defence.	The	Security	Council	sits	at	the	centre	of	the	United	Nations	
collective	 security	 system,	 and	 its	 contribution	 to	 the	 development	 of	 law	 on	 the	 use	 of	 force	 is,	
accordingly,	particularly	valuable.		

First,	Mr.	Sthroeger	discussed	the	Security	Council’s	impact	on	the	development	of	a	right	to	self-defence	
against	non-state	actors	under	international	law.	Such	a	right	finds	no	mention	in	the	UN	Charter,	as	non-
state	 actors	 were	 not	 yet	 an	 issue	 of	 international	 concern	 when	 that	 document	 was	 drafted.	 The	
International	Court	of	Justice	(ICJ)	has	made	clear	its	view	that	a	non-state	actor	cannot	commit	an	armed	
attack	against	a	state	which	would	give	rise	to	the	 latter’s	right	to	self-defence.	However,	the	Security	
Council	has	taken	a	different	view.	In	the	wake	of	the	9/11	attacks,	the	Security	Council	issued	Resolution	
1368	 recognizing	 the	United	 States’	 right	 to	 self-defence	 against	 the	 threat	 of	 terrorism.	 Similarly,	 in	
Resolution	 2249,	 issued	 in	 2015,	 the	 Security	 Council	 affirmed	 Iraq’s	 right	 to	 self-defence	 against	 the	
onslaught	of	the	Islamic	State.	These	are	two	prominent	cases	in	which	the	Security	Council	has	endorsed	
the	applicability	of	the	right	of	self-defence	to	the	context	of	attacks	by	non-state	actors.	Mr.	Sthroeger	
believes	 that	most	 states	 and	 commentators	would	 agree	with	 the	 Security	 Council’s	 position.	 This	 is	
highly	significant	if	one	considers	that	the	Security	Council	has	proven	more	influential	than	the	ICJ—the	
principle	judicial	organ	of	the	UN—on	such	a	critical	issue	of	international	law.	The	takeaway,	according	
to	Mr.	Sthroeger,	is	that	the	Security	Council	has	considerable,	and	perhaps	determinative,	influence	on	
the	development	of	international	law	concerning	the	use	of	force.		

Considering	the	dire	consequences	that	can	result	when	the	Security	Council	authorizes	the	use	of	force,	
it	is	vital	that	resolutions	unambiguously	indicate	both	when	force	is	being	authorized	and	the	scope	of	
that	authorization.	Resolution	1973,	issued	in	2011,	called	for	“all	necessary	measures”	to	protect	Libyan	
civilians	 facing	 imminent	 attack	 from	 armed	 forces	 of	 the	 Gaddafi	 regime.	 Views	 within	 the	 Security	
Council	diverged	significantly	over	the	scope	of	 force	authorized	by	this	resolution.	 In	the	wake	of	the	
robust	 military	 action	 taken	 by	 some	 Council	 members	 against	 the	 Gaddafi	 regime,	 other	 Council	
members	levelled	accusations	that	the	resolution	had	been	stretched	beyond	its	intended	scope	and	used	
disingenuously	as	a	cover	for	regime	change.	Distrust	among	Council	members	following	this	episode	has	
been	a	significant	 factor	behind	the	Security	Council’s	 impotence	 in	relation	to	the	war	 in	Syria.	Some	
Council	members	remain	wary	of	issuing	a	resolution	authorizing	the	use	of	force	which	might	be	subject	
to	sweeping	 interpretations	and	 thereby	 lead	 to	a	second	Libya	 type	situation.	Resolutions	have	been	
passed	concerning	Syria,	to	be	sure,	but	to	little	effect,	and	that	conflict	is	now	seen	by	many	as	proof	that	
the	Security	Council	is	incapable	of	fulfilling	its	role	in	maintaining	international	peace	and	security.	

Mr.	 Sthroeger	 pointed	 out	 that	 the	 stalemate	we	 see	 over	 situations	 like	 Syria	 and	 Yemen	 are	 often	
invoked	as	examples	of	the	debilitating	effect	of	the	veto	on	the	Security	Council’s	ability	to	do	its	job.	
However,	he	begged	us	recall	that	the	veto	was	also	used	to	thwart	the	ambitions	of	the	United	States	
and	United	Kingdom	for	a	resolution	authorizing	an	invasion	of	Iraq	in	2003.	While	the	veto	did	not	help	
Iraq	escape	invasion,	it	did	help	maintain	the	integrity	of	both	Security	Council	resolutions	and	the	body	
itself.	
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Next,	Mr.	Sthroeger	discussed	the	Security	Council’s	role	in	addressing	climate	change.	This	issue	has	also	
been	 a	 divisive	 one	 among	 Council	members,	 though	 not	 in	 the	 same	way	 as	 Syria	 or	 Yemen—more	
thematic	and	principled	disagreements	underlie	 the	differing	approaches	 to	climate	change.	The	 issue	
first	became	a	topic	of	consideration	by	the	Security	Council	in	2007	in	response	to	an	initiative	by	the	
United	Kingdom.	Russia	had	objected	that,	if	it	took	a	stance	on	the	issue,	the	Security	Council	would	be	
encroaching	on	states’	sovereign	prerogatives.	Counterarguments	pointed	out	that	climate	change	could	
well	be	the	root	cause	of	future	conflicts	and	the	Security	Council	is	therefore	obligated	to	address	the	
issue.	For	a	decade	the	Council	remained	at	loggerheads	as	to	whether	and	how	it	should	approach	the	
issue	of	climate	change.	Resolutions	since	2017	indicate	that	some	common	ground	has	been	reached,	
concerning,	for	example,	the	interrelatedness	of	climate	change,	desertification,	food	security,	and	the	
potential	for	conflict	between	states.	But	what	can	the	Security	Council	really	do	in	relation	to	climate	
change?	China	and	the	United	States	are	the	two	biggest	culprits	when	it	comes	to	carbon	emissions,	and	
neither	are	likely	to	back	any	concrete	action	in	that	regard.	At	least	in	the	medium	term,	it	is	also	unlikely	
that	the	Security	Council	will	consider	its	mandate	to	permit	the	use	of	Chapter	7	powers	to	obligate	states	
to	pass	agricultural	reforms	or	improve	resource	management.	If,	however,	in	time,	the	disappearance	of	
island	 states	 and	unprecedented	 refugee	 crises	 establish	 a	more	 straightforward	 connection	between	
climate	change	and	international	peace	and	security,	we	may	yet	see	the	Security	Council	take	concrete	
action	to	address	climate	change.	 If	 that	time	does	come,	Mr.	Sthroeger	 is	confident	that	the	Security	
Council	will	be	able	to	come	together	to	address	the	danger.	

The	next	panelist	was	Gregory	Fox,	a	Professor	of	Law	at	Wayne	State	Law	School	where	he	also	serves	
as	the	Director	of	the	Program	for	International	Legal	Studies.	The	subject	of	Mr.	Fox’s	peroration	was	
external	 intervention,	by	 invitation,	 in	civil	conflicts	 in	the	post-cold	war	era.	Though	the	 legitimacy	of	
outside	 intervention	 in	 internal	conflicts	has	 long	been	a	key	concern	of	 international	 law,	a	coherent	
approach	to	the	issue	has	remained	elusive.	One	of	the	main	views	is	that,	while	external	intervention	in	
another	state’s	civil	conflict	is,	in	general,	unlawful,	it	is	made	lawful	by	consent	to	the	intervention	in	the	
form	of	an	invitation	from	the	state	facing	civil	unrest.	This	was	essentially	the	view	of	the	ICJ	in	Nicaragua	
v	the	United	States,	where	the	Court	declared	that	external	intervention	can	only	be	consistent	with	the	
customary	 international	 law	 doctrine	 of	 non-intervention	 where	 it	 is	 carried	 out	 pursuant	 to	 a	 valid	
invitation	 issued	 by	 a	 state.	 It	 is	 generally	 conceded	 that	 rebel	 groups	 cannot	 give	 valid	 consent	 for	
external	intervention.		

Another	school	of	thought	was	expressed	in	“The	Principle	of	Non-Intervention	in	Civil	Wars”,	a	1975	work	
of	 the	 Institut	 de	 droit	 international	 (IDI).	According	 to	 this	 view,	 external	 intervention	 is	 permissible	
pursuant	to	a	valid	invitation	only	until	unrest	rises	to	the	level	of	“civil	war”,	at	which	point	intervention	
is	no	 longer	permissible.	This	view	 is	based	on	 the	principle	of	 self-determination:	 the	people	of	each	
nation	have	a	right	to	choose	the	form	and	makeup	of	their	government,	and	civil	war	 is	a	method	by	
which	a	people	express	 their	desire	 for,	and	seek	 to	effect,	 change.	Civil	wars,	 like	 the	constitution	of	
successor	governments,	are	therefore	issues	that	should	be	left	to	the	people	of	each	state,	as	outside	
intervention	could	be	said	to	interfere	with	the	right	to	self-determination.	A	further	view,	termed	the	
democratic	 legitimacy	 view,	 is	 that	 outside	 states	 may	 only	 intervene	 to	 assist	 or	 restore	 to	 power	
democratically	elected	regimes;	such	intervention	is	deemed	acceptable	at	any	stage	of	a	conflict.	Finally,	
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there	 is	 the	 anti-terrorist	 view,	 according	 to	 which	 outside	 states	 may	 intervene	 to	 help	 counter	
insurgencies	waged	by	rebel	groups	affiliated	with	terrorist	organizations.		

Mr.	 Fox	 conducted	 an	 empirical	 investigation	 into	 how	 the	 Security	 Council	 has	 reacted	 to	 external	
interventions	to	determine	whether	the	evidence	discloses	the	Council’s	support	for	any	particular	theory.	
The	data	set	considered	by	Mr.	Fox	consisted	of	50	cases	of	foreign	intervention	by	invitation	between	
1990	and	2017.	Of	these	50	interventions,	15	accorded	with	each	of	the	ICJ,	IDI,	and	anti-terrorist	schools	
of	thought,	while	five	were	carried	out	on	the	basis	of	the	democratic	legitimacy	approach.	Mr.	Fox	then	
grouped	Security	Council	 reactions	to	these	events	 into	four	categories:	approval;	disapproval;	neither	
approval	nor	disapproval,	and;	no	resolution.	The	data	only	evinced	consistent	support	for	anti-terrorist	
interventions;	a	finding	which	Mr.	Fox	explained	to	be	of	limited	use,	given	the	limited	number	of	conflicts	
that	 fall	under	 this	category	of	 intervention.	 Interventions	 falling	 into	 the	other	 three	categories	were	
approved	and	disapproved	of	with	roughly	equal	frequency,	demonstrating	that	the	Security	Council	does	
not	 categorically	 endorse	 any	 of	 the	 other	 approaches.	 But	 the	 more	 important	 point,	 according	 to	
Mr.	Fox,	is	the	frequency	with	which	Security	Council	weighs	in	on	the	legitimacy	of	foreign	interventions;	
in	only	26%	of	cases	in	each	category	did	the	Council	issue	no	resolution.	During	the	cold	war,	Mr.	Fox	
explained,	 when	 a	 zero-sum	mentality	 reigned,	 invitations	 to	 intervene	were	 often	 fabricated	 by	 the	
superpowers	to	allow	them	to	step	in	and	prevent	the	“loss”	of	a	given	country	to	the	opposing	side.	The	
IDI	approach,	with	 its	emphasis	on	self-determination,	was	developed	precisely	because	 there	was	no	
international	adjudicator	to	distinguish	between	genuine	and	fictionalized	invitations	to	intervene.	The	
significance	of	the	Security	Council’s	active	engagement	with	these	sorts	of	conflicts	suggests	that	we	now	
have	such	an	adjudicator.	Mr.	Fox	concluded	that	we	must	recognize	the	impact	of	this	phenomenon	on	
the	development	of	customary	international	law	and	not	remain	tied	to	theories	of	international	law	from	
bygone	eras.	

Dr.	Kristen	Boon,	the	panel’s	final	speaker,	is	a	Professor	of	Law	at	Seton	Hall	Law	School	specializing	in	
public	international	law,	international	humanitarian	law,	and	international	organizations.	Dr.	Boon	also	
sits	on	the	Executive	Council	of	the	American	Society	of	International	Law.	Her	talk	focused	on	the	extent	
to	which	the	Security	Council	is	capable	of	influencing	the	development	of	customary	international	law,	
particularly	in	the	context	of	non-international	armed	conflicts—by	far	the	most	prevalent	form	of	conflict	
today.		

Before	 turning	 to	 her	 own	 empirical	 analysis,	 Dr.	 Boon	 briefly	 considered	 the	 latest	 draft	 document	
released	by	 the	 International	 Law	Commission.	 The	 document,	 “Draft	 conclusions	 on	 identification	 of	
customary	international	law”	was	published	this	past	summer	and	included	consideration	of	the	impact	
of	Security	Council	resolutions	on	international	custom.	The	ILC	indicated	that,	though	they	may	provide	
evidence	of	custom	and	contribute	to	its	development,	resolutions	of	international	organizations	cannot,	
in	 and	 of	 themselves,	 create	 customary	 law.	 The	 draft’s	 commentary	 further	 indicated	 that	 “special	
attention	 should	 be	 paid	 in	 the	 present	 context	 to	 resolutions	 of	 the	 General	 Assembly”,	 while	
“[r]esolutions	adopted	by	organs…with	more	limited	membership	may	also	be	relevant,	but	their	weight	
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in	identifying	a	rule	of	customary	international	law	is	likely	to	be	less.”1	Dr.	Boon	interpreted	this	as	a	clear	
and	 unwarranted	 undervaluing	 of	 Security	 Council	 resolutions.	 The	 subtext	 to	 this	 comment	 was	 an	
attempt	by	the	ILC	to	renew	emphasis	on	states	as	the	primary	movers	in	the	formation	of	international	
custom	 and	 clarify	 the	 importance	 of	 international	 organizations	 as	 arenas	 for	 states	 only.	 Dr.	 Boon	
disagreed	with	this	sentiment,	arguing	that,	because	the	UN	is	the	main	intervenor	in	modern	conflicts,	
and	 such	 intervention	 cannot	 occur	 without	 Security	 Council	 approval,	 the	 Security	 Council	 must	 be	
considered	an	independent	agent	capable	of	exhibiting	state	practice.	

Dr.	Boon’s	study	looked	at	the	frequency	with	which	the	Security	Council	issued	resolutions	pertaining	to	
non-international	 armed	 conflicts	 (NIACs)	 in	 which	 obligations	were	 imposed	 on	 states.	 The	 data	 set	
analyzed	by	Dr.	Boon	covered	63	conflicts,	of	which	53	were	NIACs,	and	all	involved	at	least	one	thousand	
battle-related	deaths.	As	with	Mr.	Fox’s	data,	Dr.	Boon’s	quantitative	evidence	indicated	that	the	Security	
Council’s	role	in	relation	to	NIACs	has	been	a	very	active	one;	the	Council	passed	at	least	one	resolution	
in	80%	of	conflicts	after	1990,	for	a	total	of	1057	resolutions	across	the	entire	sample.	Of	these	resolutions,	
77%	were	Chapter	7	decisions	ordering	states	to	do	such	things	as	comply	with	international	humanitarian	
law	or	cooperate	with	UN	missions.	Dr.	Boon	was	able	to	determine,	by	analyzing	patterns	of	verb	usage,	
that	 a	majority	 of	 these	 resolutions	 imposed	 binding	 obligations	 rather	 than	 non-binding	 obligations.	
Dr.	Boon	declared	 that,	 through	 this	practice	of	 imposing	binding	obligations	 through	 resolutions,	 the	
Security	Council	has	undeniably	changed	international	custom	in	discreet	areas	of	law	relating	to	NIACs.	
She	invoked	the	example	of	Security	Council	Resolution	731,	obligating	Libya	to	comply	with	extradition	
requests	 from	 the	 US	 and	 UK	 in	 the	 wake	 of	 the	 Lockerbie	 bombings.	 This,	 despite	 the	 prevailing	
international	custom	which	entitled	states	to	prosecute	their	own	nationals	rather	than	comply	with	an	
extradition	 request.	 Dr.	 Boon	 also	 pointed	 to	 the	 series	 of	 resolutions	 authorizing	warships	 from	 the	
world’s	navies	 to	enter	 Somali	 sovereign	waters	 to	 tackle	 the	problem	of	piracy	emanating	 from	 that	
country’s	shores.		

Security	Council	resolutions,	concluded	Dr.	Boon,	are	roughly	equivalent	to	domestic	statutes,	in	that	they	
both	 amount	 to	 clear	 statements	 of	 normative	 preference	 and	 effect	 clear	 change	 on	 the	 ground.	 In	
assessing	the	existence	of	customary	international	law,	state	practice	must	be	assessed	holistically,	and	
this	must	include	consideration	of	Security	Council	resolutions.		

Arriving	at	question	period,	the	panelists	were	first	asked	to	consider	the	situation	 in	Syria,	where	the	
Security	Council	has	been	largely	impotent	to	deescalate	the	conflict	owing	to	stalemate	between	Council	
members.	What	are	the	implications	of	Security	Council	deadlock	for	the	conflict	in	Syria?	What	are	the	
implications	for	the	Council	itself?	Mr.	Sthoeger	reiterated	that	the	Security	Council	has	not	been	silent,	
but	has	been	ineffective,	in	the	Syrian	crisis.	Practically,	what	this	has	meant	is	that	other	bodies	have	had	
to	fill	the	void	created	by	the	Security	Council.	For	instance,	in	light	of	the	Security	Council’s	failure	to	refer	
the	situation	in	Syria	to	the	International	Criminal	Court	for	investigation,	the	International	Independent	
Impartial	Mechanism	on	Syria	has	been	established	to	collect	evidence	of	international	crimes	committed	

																																																													
1	Draft	conclusions	on	identification	of	customary	international	law	with	commentaries,	Report	of	the	ILC,	UN	Doc	
A/73/10,	conclusion	12,	comment	2,	at	147	
http://legal.un.org/docs/?path=../ilc/texts/instruments/english/commentaries/1_13_2018.pdf&lang=EF.		
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in	the	conflict	for	use	in	prosecutions	before	any	court	that	currently	has,	or	one	day	will	have,	jurisdiction	
over	those	crimes.	A	similar	situation	is	also	playing	out	in	Myanmar.	The	relevant	conversations	regarding	
solutions	to	these	conflicts	are	no	longer	taking	place	at	Security	Council	headquarters	in	New	York,	but	
in	places	like	Astana	and	Geneva.	The	Security	Council’s	influence	is,	consequently,	on	the	wane.		

Mr.	Fox	explained	that,	to	him,	Security	Council	deadlock	over	Syria	signifies	that	an	attempt	to	resolve	
the	conflict	through	intervention	would	run	contrary	to	the	vested	interests	of	at	least	one	of	the	Council	
members.	 This	 is	 why	 robust	 responses	 to	 the	 crisis	 have	 been	 vetoed.	 Accordingly,	 while	 the	 veto	
mechanism	is	often	blamed	for	 impasses	in	the	Security	Council,	 it	must	be	recognized	that	use	of	the	
veto	is	a	symptom	of	political	division,	not	the	cause	of	it.	If	a	method	were	devised	for	overcoming	the	
veto,	as	some	wish	to	see	done,	this	would	only	lead	to	situations	where	Security	Council	members	would	
face	direct	threats	to	their	national	interests	that	could	no	longer	be	pre-empted	by	a	veto.	The	prospect	
of	 superpower	 confrontation	 would	 thereby	 increase	 dramatically.	 Military	 confrontation	 between	
nuclear	powers	 is	not	 in	anyone’s	 interest—this	 is	why	the	veto	exists.	The	veto	merely	acknowledges	
power,	 it	does	not	confer	 it.	Without	this	mechanism,	 it	may	be	that	stalemate	in	the	Security	Council	
over	issues	like	Syria	could	be	avoided,	but	at	what	cost?		

Another	question	asked	for	the	panelist’s	thoughts	on	revising	the	membership	of	the	Security	Council,	
and,	 particularly,	 adding	 members	 of	 the	 Global	 South.	 The	 Security	 Council	 could	 probably	 survive	
another	expansion	of	its	rotating	members,	or	even	a	shakeup	in	the	composition	of	the	five	permanent	
members,	opined	Mr.	Sthoeger.	However,	it	would	be	dangerous	to	add	an	additional	permanent	seat	
with	 veto	 power.	 In	 a	 perfect	 world,	 instead	 of	 adding	 members,	 some	 existing	 members	 of	 the	
permanent	 five	 would	 be	 removed	 to	 reflect	 changes	 in	 the	 relative	 power	 of	 states	 since	 the	 mid	
twentieth	 century.	 Adding	 a	 sixth	member	 whose	 agreement	 would	 be	 required	 before	 the	 Security	
Council	could	act	on	any	given	issue	would	not	be	an	improvement	upon	the	current	situation;	there	is	
enough	trouble	reaching	agreement	among	the	permanent	five.	

So,	is	the	Security	Council	in	crisis?	Mr.	Sthoeger	prefaced	his	answer	by	recalling	that	the	drafters	of	the	
UN	Charter	 considered	 the	 best	way	 to	maintain	 international	 peace	 and	 security	was	 to	 protect	 the	
interests	of	the	superpowers;	hence	the	Security	Council	and	the	veto.	In	some	respects,	this	arrangement	
has	been	a	success—we	have	yet	to	see	a	World	War	III.	There	is	a	tendency,	however,	to	focus	on	the	
shortcomings	of	the	Security	Council.	It	would	be	unjust	to	conclude	from	this	fixation	that	the	Security	
Council	is,	in	fact,	in	a	state	of	crisis.	Perhaps	a	more	accurate	statement	is	that	the	Security	Council	is	not	
living	up	to	expectations,	in	the	sense	that	it	has	regressed	from	its	high	point	in	the	years	immediately	
following	the	end	of	the	Cold	War.	Mr.	Fox	concurred	that	we	are	not	seeing	a	Security	Council	in	crisis.	
Even	in	its	current	state	of	perceived	deadlock,	the	Council	is	accomplishing	a	far	more	than	it	was	during	
the	Cold	War.	Moreover,	the	Security	Council’s	failures	come	from	situations	in	which	expectations	should	
be	low	to	begin	with—Russia’s	annexation	of	Crimea,	for	instance.	In	this	and	other	situations	where	the	
Security	Council	has	been	condemned	for	inaction,	is	not	as	though	the	Council	is	missing	opportunities	
to	 pick	 low-hanging	 fruit.	 These	 are	 difficult	 and	 sensitive	 situations;	 not	 all	 instances	 of	 inaction	 are	
attributable	to	laziness	or	poor	institutional	design.	


