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Professor Donald McRae began the conference with a fascinating discussion about the 

perceived inconsistencies in the creation and application of international law. McRae 

started off his talk with a caution that the task of providing the opening address for this 

year’s conference theme was daunting. As international lawyers, codification and 

progressive development are part of our central calling. This traditional conception of 

‘coherence’, McRae said, often involves international laws telling states what rules they 

should comply with and proposing rules for them. This phenomenon is still very 

contemporary, McRae said, as the International Law Commission and the International 

Commission of Jurists, and even national societies of international law, assume the 

position of the legal and moral conscience for state governments. McRae reasoned that 

international lawyers demand consistency with international norms from state 

governments, and we fear what we see as chaos or lawlessness. 

 

Despite our tendency to fear the chaos or lawlessness of chaos, McRae proposed that 

what has been regarded as international law’s fragmentation and coherence are actually 

two ends of a cycle that is far from unidirectional. McRae proposed that state 

sovereignty, as the basis of the international legal system, takes the shape of the 

underlying world events at any given time. The goal to achieve coherence, however, 

McRae opined nevertheless remains. 

 

As an example of the ebb and flow of international law’s chaos and coherence, McRae 

pointed to the great motivation in the 1970s to establish the United Nations Convention 

on the Law of the Sea (“UNCLOS”), and the sudden reverse in tone beginning in the 

1980s. Despite the numerous states that sought to distance themselves from the treaty 

shortly before its formation, UNCLOS is increasingly referred to as a statement of 

customary international law. This, McRae proposes, is one example of the difficulty in 
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ascertaining the extent to which consensus is a requirement for establishing rules of 

international law at any given time. It is in this sense that McRae reasoned that chaos and 

coherence are dynamics of how international law is viewed at any given time rather than 

something intrinsic to the law itself. 

 

(1) The Meaning of “Coherence” and “Chaos” as Metaphors 

 

McRae pointed to the dictionary definition of chaos as including complete confusion and 

disorder, or a state in which behavior and events are not controlled by anything. There is 

no shortage of examples where international law may fall within this definition – the 

ability of state governments to respond to the modern dynamics of global society appears 

to have collapsed in many cases. Coherence, on the other hand, is often defined as 

including the complete integration of relationships and values, which may not be an easy 

threshold for international law to meet, opined McRae. Overall, Mr. McRae reckoned that 

the literal interpretation of these concepts may not be useful in better understanding the 

phenomena that underscores the conference’s theme. For this reason, it may be more 

appropriate to view these concepts as metaphors rather than titles.  

 

Indeed, the role of international law in recent times has shifted from solving to managing, 

McRae said. States are increasingly finding ways to work around issues they have with 

other states, which does not always require applying strict rules of international law. 

Though sometimes the management role of modern international law involves the 

establishment of new rules, it equally involves agreements and arrangements which allow 

for the bypassing of the matter altogether. States have an increasing number of choices as 

to how to promote their interests and avoid conflict – these choices are often made 

outside of the context of the rule of international law. The proliferation of legal and non-

legal tools for responding to international disputes and promoting state sovereignty does 

not necessarily prejudice the efficacy of international law moving forward. 

 

(2) Challenges Presented by Non-State Actors 

 

McRae pointed out that we have seen a variety of new forms of non-state actors in recent 

years. Whether they be non-governmental organizations such as Greenpeace who seek to 

operate within the formal frameworks of international law or terrorists groups who seek 

to undermine states in other ways, there is some compelling evidence that we are living in 

a post-state world. McRae said that the question as to what international lawyers should 

do in response to this is one of the most studied issues in international law. Classic 

international law doctrine says that states are the only subjects of international law, and 

so non-state actors are therefore not subject to it and have no role in its creation. 
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This classic doctrine, however, does not reflect what is actually happening today, McRae 

said. In some cases, international initiatives are the result of non-governmental activity. 

As examples, McRae pointed to landmines, fisheries subsidies and the World Wildlife 

Fund – these examples support the position that the international legal regime cannot be 

understood in traditional state terms. The developments we have seen in international law 

that resemble coherence may be more appropriately credited as responding to what is 

happening at the private and NGO level. McRae described this shift in the contributors to 

the development of international law as the “democratization of international law 

making”. 

 

On the subject of non-state actors, McRae went on to conclude that the rules developed 

for states in a Westphalian environment now have to be redesigned for an environment 

which is much more diverse. Not only does the development of international law in the 

here and now need to adapt to new circumstances and challenges, but the application of 

international law developed previously is an equally difficult task. The assumptions upon 

which the traditional concepts of international law are based, McRae said, such as 

authority, legitimacy, subjects and responsibility will need to be re-thought. 

 

(3) Proliferation of International Courts and Tribunals 

 

On the subject of the efficacy of international courts and tribunals, McRae noted that the 

International Court of Justice was at one time mired in controversy and regarded as a 

Western-controlled court. International law generally, he suggested, has had its efficacy 

called into question before. In recent decades, McRae said, this has changed radically: the 

International Court of Justice (ICJ) now entertains a full docket, war crimes are being 

prosecuted in the International Criminal Court, and specialist tribunals are producing 

numerous decisions and settling disputes. This fragmentation of the forums in which 

international law is created and decided, McRae suggested, has broadened the role of 

interpretation in applying international law principles. 

 

To this end, McRae said that the proliferation of international courts and tribunals has 

made the job of the modern international lawyer much more difficult. Understanding how 

the principles of international law are being applied across myriad courts and tribunals is 

now much harder than it once was – the ICJ is no longer the end of the road for 

determining the status of international law. This necessitates relentless discussion and 

sharing within and between regimes about how create consistency can be brought to the 

decisions of courts and tribunals within the modern international law framework. 

 

(4) Globalization 
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Despite his proposition that coherence and chaos are not mutually exclusive, McRae 

pointed to a number of consequences of globalization that have posed challenges to the 

traditional concept of international law as Westphalian state sovereignty.  

 

McRae said that the assumptions of state autonomy and sovereignty are being tested by 

globalization. Trade, investment, employment and capital movements simply cannot be 

handled exclusively by states. The ability to provide employment in one state may be 

heavily or entirely dependent on the state of manufacturing or resource consumption in 

others. The economic management that is often credit to politicians is often far beyond 

their control, McRae opined. 

 

To illustrate the complex relationship in today’s interdependent world, McRae provided 

an overview of a World Trade Organization case for which he was a panel member. The 

United States had taken measures to restrict the sale of Chinese made tires because they 

were seen as injurious to local industry. Imported Chinese tires saw increasing sales 

because of the U.S. investors moved their capital to China and thereby reduced their 

investment in the United States. The issue then was really caused by a decision by U.S. 

investors to invest elsewhere and the impact this had on the labourers in their own 

country. Not surprisingly, McRae said, the protectionary measure to restrict the sale of 

Chinese tires was proposed by unions in the United States rather than the tire industry 

itself. The takeaway point for McRae was that the act of regulating capital and labour 

within an industry can no longer be achieved unilaterally. The dispute before the WTO 

required a state-to-state approach between China and the United States. 

 

McRae then pointed to two examples of the challenges to international law posed by 

globalization: (1) domestic law is no longer wholly domestic; and (2) globalization has 

facilitated the erosion of the distinction between public and private international law. 

   

Regarding the operation of domestic law, McRae pointed to criminal law, environmental 

law, human rights law, immigration and refugee law, tax law, corporate and commercial 

law, as examples. At the very least, McRae opined, domestic laws are influenced by or 

reflect international standards and practices in all of these areas. The reliance on 

international law by domestic law has meant that domestic courts are seeing a rise in their 

need to apply and understand international law arguments being raised by domestic 

lawyers. 

 

With respect to the disappearing distinction between public and private international law, 

McRae said that the erosion of this distinction is due to greater reliance on arbitration 

decisions, regional customs and domestic laws in determining the status of international 

law. In this sense, McRae said, domestic matters have increasingly become the concern 
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of the international realm. Indeed, international tribunals are deciding matters that, in the 

opinion of many scholars and international lawyers, should remain within the domain of 

domestic courts. 

 

Conclusion 

 

McRae closed by recognizing that international law has many challenges ahead, but that 

it could equally be said that this is not a recent development. The restriction of state 

sovereignty posed by the rule of international law has raised questions about its 

legitimacy from early on. As to whether international law has run out of steam in the face 

of modern complexity, McRae pointed to the fact that it has adapted from being solely 

concerned with state interests to recognizing the rights and responsibilities of individuals 

and created the procedural tools and forums to enforce those rights and responsibilities. 

With this in mind, McRae opined that the difficulty we find ourselves in would not be the 

first challenge put to international law and its need to adapt. 

 

McRae cautioned international lawyers against succumbing to the temptation of viewing 

the changes in the international legal order as being apocalyptic, or as Francis Fukuyama 

dubbed it, “the end of history”. McRae said that it is probably more realistic to view the 

ebbs and flow of international law’s recognition and effectiveness as part of a cycle. 

Upon the fall of the Soviet Union, the international community witnessed a widespread 

move to soften borders and restrict inhibitors of the market economy, McRae said. The 

events of September 11, 2001, redefined state sovereignty and the role of international 

law yet again. Though some elements remained, borders were strengthened and states 

became more protective of their domestic authority. After 9/11, Westphalia came back to 

a large extent, but now we are witnessing a renewed softening of the authority of states, 

which is seen by some as a dissent into disorder. 

 

One example of the modern softening authority of states is the wholesale movement of 

peoples across borders, McRae said. We are now seeing traditional approaches to mass 

migrations not working. When territories can be reached by land, traditional sovereignty 

tactics do not seem to work to prevent it. In this regard, a domestic issue now has an 

international spillover. Rethinking this movement of peoples on a large scale poses 

problems for states. What we are seeing, McRae said, is international lawyers clinging 

onto the traditional model of international law which is increasingly out of touch with 

what is happening in fact. We do not have adequate theories to address the increasingly 

complex global political and legal environment in this regard, he said. 

 

Bearing the above in mind, McRae included a caveat that international law’s status as 

either coherent or chaotic may be overly binary or simplistic. Instead, he suggested, a 
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more accurate view should seek to free itself from the Western tradition of yearning for 

overarching principles and rules. In this respect, he proposed that the notions of 

international law as coherence or chaos ought to be viewed as metaphors, and part of a 

cycle that has been ongoing since its beginnings. Nevertheless, McRae said firmly that 

though the road to coherence has become much more difficult, the goal to achieve it 

remains. 

 

 

 


