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Professor Patrick Dumberry 
Professor Dumberry outlined the emergence of the minimum standard of treatment (MST), 
followed by its decline, and subsequent resurrection. 
 
The Emergence of the MST 
The MST emerged in the early 20th century. It was meant to provide a standard of 
treatment/protection for how all States treated foreign investors regardless of how they treated their 
own nationals. Western States deemed the MST as necessary because they thought the standards 
imposed by other countries were too low.1 
 
Numerous States rejected the notion of an existing MST obligation in international law. 
Nevertheless, international jurisprudence developed the concept of MST in the 1920s and 1930s 
(e.g. the Neer Case).2  
 

                                                           
1 Professor Dumberry quoted para. 259 of S.D. Myers to explicate this rationale. Paragraph 259 provides: 

The inclusion of a ‘minimum standard’ provision is necessary to avoid what might otherwise be a gap. A 
government might treat an investor in a harsh, injurious and unjust manner, but do so in a way that is no 
different than the treatment inflicted on its own nationals. The ‘minimum standard’ is a floor below which 
treatment of foreign investors must not fall, even if a government were not acting in a discriminatory manner. 

2 The US-Mexico Claims Commission in the 1926 Neer Case, provided: 
the treatment of an alien, in order to constitute an international delinquency, should amounts to an outrage, to 
bad faith, to wilful neglect of duty, or to an insufficiency of governmental action so far short of international 
standards that every reasonable and impartial man would readily recognize its insufficiency. 
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After World War II, the MST was seen as a rule of custom. This has not changed as many States, 
tribunals, and investment treaties recognize the customary nature of MST. Further, most scholars 
see it as a rule of customary international law.  
 
There is, however, controversy regarding the content of the MST. At a minimum, the MST is seen 
to include an obligation for States to provide due process and ‘full protection and security’ and to 
prevent arbitrary conduct as well as the denial of justice in the administration of justice. 
 
The Decline of the MST 
Professor Dumberry went on to discuss the decline of the MST. In the 1960s and 1970s, post-
colonial Asian and African States contested the idea of a foreign regime for foreign investors as well 
as the legitimacy of customary international law more generally.  
 
This sentiment did gain some support in international jurisprudence. For instance, in the 1970 
Barcelona Traction case, the International Court of Justice (ICJ) indicated that international investment 
law did not contain any rules of customary international law.  
 
The concept of the MST survived the opposition of the 1960s and 70s. In 1990, the ICJ in ELSI 
noted the existence of a ‘minimum international standard’. However, the opposition did affect the 
solidity of the traditional legal framework for foreign investment more generally.  
 
At the end of the Cold War, there was uncertainty as to the legal protections for foreign investors 
under custom. Consequently, States considered the MST inadequate for giving basic legal protection. 
 
In the early 1990s, there was a shift to bilateralism as States signed hundreds of Bilateral Investment 
Treaties (BITs) that clearly provided investment protection. Professor Dumberry noted that this 
situation was paradoxical as developing States which had resisted MST were signing treaties 
providing greater protection than there was under custom. 
 
During this time, the Fair and Equitable Treatment (FET) standard of protection emerged in 
treaties. By the year 2000, the majority of BITs referred to standalone FET clauses and rarely had a 
specific reference to the MST.  
 
The return of the MST 
Professor Dumberry then went on to outline the resurrection of the MST. It was after the year 2000 
that the MST regained prominence. This was due, in large part, to the NAFTA Tribunal decisions in 
Metalclad, S.D. Myers, and Pope & Talbot. The NAFTA Tribunals in these cases stated that the FET 
standard provided greater treatment protection than the MST. 
 
After these decisions, more BITs started referring to the MST. For instance, some States included 
provisions stating that the FET standard was a reference to the MST under customary international 
law. Professor Dumberry mentioned that Article 5 of the US Model BIT illustrates this 
[trend/approach].3 

                                                           
3 Article 5 of the US Model BIT provides that: 

‘[e]ach Party shall accord to covered investments treatment in accordance with customary international law, 
including fair and equitable treatment and full protection and security’ 
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The purpose of such articles is to limit investor’s rights in relation to the FET standard. Articles like 
this are gaining popularity in BITs in North America, Asia and Latin America.  
 
Mr. Reuben East 
Mr. East spoke about the Comprehensive Economic and Trade Agreement (CETA),4 the Trans-Pacific 
Partnership (TPP),5 and the Bilcon decision.6 
 
CETA 
Mr. East detailed Article X.9 of Section 4 of Chapter 10 of the CETA. This concluded treaty is in 
the process of being ratified. Article X.9 is on the ‘Treatment of Investors and of Covered 
Investments’. Paragraph X.9(1) of CETA references FET and in so doing creates obligations that 
relate to the other paragraphs of Article X.9.7  
 
Paragraph X.9(2) provides circumstances wherein the FET obligation provided in paragraph X.9(1) 
will be breached.8 Mr. East highlighted that though this is a closed list, it does give options for 
expansion. In particular, subparagraph X.9(2)(a) mentions ‘denial of justice’, which could be 
interpreted broadly. In addition, paragraph X.9(3) of CETA provides an avenue to expand on the 
list in paragraph X.9(2). As such, it allows parties to make recommendations on the content of 
FET.9  

                                                                                                                                                                                           
For greater certainty, paragraph 1 prescribes the customary international law minimum standard of treatment of aliens as 
the minimum standard of treatment to be afforded to covered investments. The concepts of ‘fair and equitable treatment’ 
and ‘full protection and security’ do not require treatment in addition to or beyond that which is required by 
that standard, and do not create additional substantive rights… 

4 Canada-European Union, Comprehensive Economic and Trade Agreement [CETA], available at: 
http://www.international.gc.ca/trade-agreements-accords-commerciaux/agr-acc/ceta-aecg/text-texte/toc-
tdm.aspx?lang=eng. 
5 Trans-Pacific Partnership, Consolidated Text, [TPP], available at: http://www.international.gc.ca/trade-agreements-
accords-commerciaux/agr-acc/tpp-ptp/text-texte/toc-tdm.aspx?lang=eng. 
6 William Ralph Clayton, William Richard Clayton, Douglas Clayton, Daniel Clayton and Bilcon of Delaware Inc. v. Government of 
Canada, Award on Jurisdiction and Liability, (17 March 2015), available at: 
http://www.italaw.com/cases/documents/2984#sthash.R2n8EaHK.dpuf [Bilcon]; William Ralph Clayton, William Richard 
Clayton, Douglas Clayton, Daniel Clayton and Bilcon Of Delaware Inc. and Government of Canada, Dissenting Opinion of 
Professor Donald McRae, (10 March 2015) [Bilcon dissent], available at: http://www.italaw.com/sites/default/files/case-
documents/italaw4213.pdf. 
7 Article X.9(1) of CETA provides that: 

1. Each Party shall accord in its territory to covered investments of the other Party and to investors with 
respect to their covered investments fair and equitable treatment and full protection and security in accordance 
with paragraphs 2 to 6. 

8 Article X.9(2) of CETA provides that: 
2. A Party breaches the obligation of fair and equitable treatment referenced in paragraph 1 where a measure or 
series of measures constitutes: 
 (a)Denial of justice in criminal, civil or administrative proceedings; 

(b)Fundamental breach of due process, including a fundamental breach of transparency, in judicial 
and administrative proceedings. 
(c)Manifest arbitrariness; 
(d)Targeted discrimination on manifestly wrongful grounds, such as gender, race or religious belief;  
(e)Abusive treatment of investors, such as coercion, duress and harassment; or 
(f)A breach of any further elements of the fair and equitable treatment obligation adopted by the 
Parties in accordance with paragraph 3 of this Article. 

9 Article X.9(3) of CETA provides that: 

http://www.international.gc.ca/trade-agreements-accords-commerciaux/agr-acc/ceta-aecg/text-texte/toc-tdm.aspx?lang=eng
http://www.international.gc.ca/trade-agreements-accords-commerciaux/agr-acc/ceta-aecg/text-texte/toc-tdm.aspx?lang=eng
http://www.international.gc.ca/trade-agreements-accords-commerciaux/agr-acc/tpp-ptp/text-texte/toc-tdm.aspx?lang=eng
http://www.international.gc.ca/trade-agreements-accords-commerciaux/agr-acc/tpp-ptp/text-texte/toc-tdm.aspx?lang=eng
http://www.italaw.com/cases/documents/2984#sthash.R2n8EaHK.dpuf
http://www.italaw.com/sites/default/files/case-documents/italaw4213.pdf
http://www.italaw.com/sites/default/files/case-documents/italaw4213.pdf
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Paragraph X.9(4) of CETA allows for an investor’s legitimate expectations, which were created by a 
Party’s specific representations, to be accounted for when applying the FET obligation.10 Paragraph 
X.9(5) of CETA clarifies the full protection and security standard and states that it only applies to 
physical security.11 Paragraph X.9(6) of CETA provides that a breach of another provision of CETA 
or of an international agreement, does not establish a breach of Article X.9.12  
 
TPP 
Mr. East also outlined the TPP, which is also a concluded treaty that is in the process of being 
ratified. In particular, he discussed Article 9.6 of Chapter 9 of the TPP, which is on the MST. 
 
He highlighted that Article 9.6 includes an interpretive note stating that it shall be interpreted with 
reference to Annex 9-A.13 Annex 9-A goes into the Parties’ understanding of customary 
international law principles that protect the investments of aliens.14 Accordingly, in the TPP, the 
MST is to be interpreted in light of customary international law. 
 
Paragraph 9.6(3) provides that a breach of another agreement is not necessarily a breach of this 
article.15 Paragraph 9.6(4) provides that a Party does not necessarily breach Article 9.6 by taking an 
action that is inconsistent with an investor’s expectations.16 
 

                                                                                                                                                                                           
3. The Parties shall regularly, or upon request of a Party, review the content of the obligation to provide fair 
and equitable treatment. The Committee on Services and Investment may develop recommendations in this 
regard and submit them to the Trade Committee for decision. 

10 Article X.9(4) of CETA provides that: 
4. When applying the above fair and equitable treatment obligation, a tribunal may take into account whether a 
Party made a specific representation to an investor to induce a covered investment, that created a legitimate 
expectation, and upon which the investor relied in deciding to make or maintain the covered investment, but 
that the Party subsequently frustrated. 

11 Article X.9(5) of CETA provides that: 
5. For greater certainty, ‘full protection and security’ refers to the Party’s obligations relating to physical security 
of investors and covered investments. 

12 Article X.9(6) of CETA provides that: 
6. For greater certainty, a breach of another provision of this Agreement, or of a separate international 
Agreement, does not establish that there has been a breach of this Article. 

13 Specifically, it provides “Article 9.6 (Minimum Standard of Treatment) shall be interpreted in accordance with Annex 
9-A (Customary International Law).” 
14 Annex 9-A of the TPP provides: 

The Parties confirm their shared understanding that “customary international law” generally and as specifically 
referenced in Article 9.6 (Minimum Standard of Treatment) results from a general and consistent practice of 
States that they follow from a sense of legal obligation. The customary international law minimum standard of 
treatment of aliens refers to all customary international law principles that protect the investments of aliens. 

15 It provides that 
3. A determination that there has been a breach of another provision of this Agreement, or of a separate 
international agreement, does not establish that there has been a breach of this Article. 

16 It provides that: 
4. For greater certainty, the mere fact that a Party takes or fails to take an action that may be inconsistent with 
an investor’s expectations does not constitute a breach of this Article, even if there is loss or damage to the 
covered investment as a result. 
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The Bilcon Case 
Mr. East also discussed the Bilcon decision. In this case, investors were going to set up a mining 
operation in Nova Scotia and build a marine terminal in a small community there to ship the 
minerals to New Jersey. 
 
As part of the environmental assessment process, the project was referred to a Joint Review Panel 
(JRP), which gathered information and issued recommendations. It recommended that the project 
be rejected, as it would have a significant effect on the environment and on community core values. 
The Government of Canada accepted this recommendation. Subsequently, Bilcon commenced a 
claim that the environmental assessment violated several NAFTA articles.  
 
There was a majority opinion and a dissenting opinion in this case. Both the majority and the dissent 
stated that the threshold for breaching Article 1105 of NAFTA is high. They differed on whether it 
was breached in this situation. The majority found that the Government of Nova Scotia had created 
an expectation that the environmental impact assessment would be performed fairly and impartially 
and that this expectation was not met.17 The majority also took issue with what the JRP had 
considered in making its recommendation. The majority found that there was procedural unfairness, 
as Bilcon did not have notice or fair opportunity of the case it had to meet.18  
 
In dissent, Professor McRae indicated that the approach to community core values was not 
problematic and that Bilcon had full notice. He also said that given the JRP’s findings on core 
community values, litigation would have had no value. He also took issue with the majority’s 
argument that a potential violation of Canadian law meets the standard set out in the Waste 
Management case.19 Additionally, he said that investors would expect provincial government officials 
to apply Canadian law.20 
  

                                                           
17 Bilcon, paragraph 470. 
18 Bilcon, paragraph 534 provides: 

Whatever interpretation is taken of the “community core values” approach by the JRP, it was at the very least a 
highly problematic basis for the Tribunal to rest its recommendations. Moreover, it was a serious breach of the 
law on procedural fairness that Bilcon was denied reasonable notice of the “community core values” approach 
as taken by the Tribunal, and the opportunity to seek clarification and respond to it. 

19 Bilcon Dissent, paragraph 35 and 36: 
35. The majority, however, argues that this potential violation of Canadian law nonetheless meets the high 
threshold of the Waste Management standard. Again the majority reverts to the expectations of the Claimant, the 
lack of reasonable notice of the new approach and a reiteration of the language that the JRP “had departed in 
fundamental ways from the standard of evaluation provided by the laws of Canada.”  
 
36. With respect, none of this demonstrates anything more than that potentially the JRP approach would have 
been found by a federal court not to be in conformity with Canadian law. As I have pointed out, the Claimant’s 
only legitimate expectation could have been that Canadian law would be properly applied and the majority 
takes the view that Canadian law had not been properly applied. But, a potential breach of Canadian law does 
not meet the high threshold of the Waste Management standard. 
 

See Waste Management Inc. v. United Mexican States, ICSID Case No. ARB(AF)/00/3, Award, 30 April 2004, paras. 98 and 
99. 
20 Mr. East noted that parts of this dissent were taken up in the Mesa case. Mesa Power Group LLC v. Government of Canada, 
Observations on the Award on Jurisdiction and Merits in Bilcon, (14 May 2015), [Mesa] available at: 
http://www.international.gc.ca/trade-agreements-accords-commerciaux/topics-domaines/disp-diff/mesa-observation-
bilcon-award.aspx?lang=eng. 

http://www.international.gc.ca/trade-agreements-accords-commerciaux/topics-domaines/disp-diff/mesa-observation-bilcon-award.aspx?lang=eng
http://www.international.gc.ca/trade-agreements-accords-commerciaux/topics-domaines/disp-diff/mesa-observation-bilcon-award.aspx?lang=eng
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Dr. Martins Paparinskis 
Dr. Paparinskis made a number of interesting comments on the FET and on international 
investment law more generally.  
 
The Neer Case 
Dr. Paparinskis discussed the Neer case and questioned how it has been assessed in relation to the 
development of international investment law. He said that some look at it as an authority of minor 
relevance whereas others accept it as significant and basically irrefutable. He feels that both sides 
may be wrong. His perspective is that this case helped derive default criteria for the international 
minimum standard, but that these criteria may be  replaced by specific rules. 
 
CETA 
Dr. Paparinskis also discussed CETA. He highlighted the vagueness in CETA and identified a 
number of mutually incompatible interpretations that could result from it. Additionally, he said that 
by using the term ‘denial of justice’ in Article X.9(2)(a), the Parties are referring to an entire body of 
customary international law without elaborating on the term’s meaning. 
 
The Development, Interpretation, and Application of an Investment Treaty Rule 
Throughout his presentation, Dr. Paparinskis highlighted issues with how an investment treaty rule 
is developed, interpreted, and applied. For instance, adjudicators and lawmakers both contribute to 
the development of the FET with adjudicators making observations about international law and 
lawmakers choosing what they absorb into legislation. However, they do not appear to be concerned 
with being consistent with one another. He also indicated that investment tribunals are not 
consistent with their use of international law. The foregoing can, amongst other things, result in a 
lack of clarity as to the content of the FET. 
 
Dr. Paparinskis suggested that it would be beneficial to examine other areas of law for guidance. In 
particular, he suggested that the FET standard should be put into the context of the broader law-
making process of international law. Along the same lines, Dr. Paparinskis mentioned the similarity 
between FET and the law of the sea and suggested that FET would gain clarity via the development 
of detailed rules through application to specific cases. 
 
The CCIL thanks and congratulates all Rapporteurs for their participation in the program for this year's 
Conference.  
Any opinions expressed herein do not necessarily reflect those of the CCIL. 
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