
1 
 

Panel LSUC 1 - “Advocacy and Lobbying in Treaty Negotiations” 
 

Thursday November 5, 2015 
 

11:00-12:30 
 

Chair 
Geoffrey Kubrick, McMillan LLP 
 
Speakers 
Bruce Bergen, Office of the Commissioner of Lobbying 
Howard Mann, International Institute for Sustainable Development 
Francis Thompson, Framework Convention Alliance 
 
*Note: Martin Moen, GAC/AMC was originally scheduled to speak on this panel but was not in 
attendance.  
 
Reported by: Jessica Spina 
 
Mr. Bruce Bergen, Office of the Commissioner of Lobbying 
 
Mr. Bergen spoke about federal lobbying legislation in Canada; namely, the Lobbyists 
Registration Act (LRA), the Lobbyists’Code of Conduct (LCC) and the Lobbying Act. The LRA 
came into force in 1989, the LCC in 1997, and the Lobbying Act in 2008. 
 
The Office of the Commissioner of Lobbying was established in 2008. The Commissioner’s 
powers and mandate are stipulated in the Lobbying Act and provide that the Commissioner has 
the authority to conduct investigations into alleged breaches of the Act or misconduct as it relates 
to lobbying. As an independent agent of Parliament, the Commissioner reports directly to both 
Houses of Parliament. The Commissioner’s mandate is three-fold: (1) to establish and maintain 
the registry of lobbyists; (2) to develop and implement education programs, and (3) to ensure 
compliance with the Lobbying Act and the LCC. 
 
Although not explicitly defined in the legislation, Mr. Bergen pointed to three criteria used to 
identify lobbying; namely, (1) direct or indirect communication, (2) with a federal public office 
holder, (3) for payment. The term “public office holder” applies to anyone occupying a position 
in the federal government, including members of the Senate, the House of Commons, the 
Canadian Armed Forces and the Royal Canadian Mounted Police. Persons meeting the three 
criteria identified above are required to register in the Registry of Lobbyists.  
 
The Lobbying Act identifies three types of lobbyists. They are: (1) consultant lobbyists, (2) in-
house lobbyists for corporations and (3) in-house lobbyists for organizations. Consultant 
lobbyists are hired to communicate on behalf of a client. They may be professional lobbyists but 
they can also be individuals who, in the course of their work for a client, communicate with or 
arrange meetings with a public office holder. They constitute the largest group of lobbyists. In-
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house lobbyists for corporations work for compensation in an entity that operates for profit. In-
house lobbyists for organizations are those who work for compensation in a non-profit entity.  
 
Registry of Lobbyists 
 
The Registry of Lobbyists is the main tool used by the Commissioner to ensure disclosure and 
transparency in lobbying. Lobbyists meeting the criteria identified above must register by 
disclosing details concerning their work and their clients, the subject matter of lobbying and the 
government institution being lobbied. This information must be updated on a monthly basis as it 
concerns lobbyists’ written and oral communications with federal public office holders on 
matters for which they have been registered.  
 
Consultant lobbyists must report any communication relating to the awarding of a federal 
contract, grant or other financial benefit.  
 
Lobbyists’ Code of Conduct 
 
The purpose of the LCC is to assure the Canadian public that lobbying is done ethically, with a 
view to conserving and enhancing public confidence and trust in the integrity, objectivity and 
impartiality of government decision-making.  
 
The Commissioner has the power to investigate alleged breaches of the Lobbying Act and the 
Lobbyists’ Code of Conduct.Such investigations are fact-finding reviews that are administrative 
in nature and ensure compliance with the processes detailed in the legislation. Formal 
investigations are only commenced when an alleged breach is serious and appears to be well-
founded. If the Commissioner has reasonable grounds to believe an offence (breach of the 
Lobbying Act) has been committed, he/she must suspend the investigation and transfer the file to 
the police. Breaches of the Lobbyist Code of Conduct are not criminal offences and are entirely 
within the Commissioner’s responsibility. 
 
Francis Thompson - Framework Convention Alliance 
 
Mr. Thompson presented the work of the Framework Convention Alliance, an alliance of NGOs 
that collaborate on the development, ratification and implementation of the World Health 
Organization (WHO) Framework Convention on Tobacco Control (FCTC), an international 
treaty.  
 
Mr. Thompson gave attendees some pointers on how to conduct international negotiations. He 
drew attention to the fact that national delegates are not always given clear instructions from 
their capitals and can often be persuaded to alter their positions. He suggested that NGOs 
enhance the effectiveness of their advocacy in multilateral fora by fostering relationships with 
individual delegates.  
 
Mr. Thompson’s presentation concluded with a discussion of the ethical issues that may arise in 
multilateral negotiations. Given that NGOs have considerably more financial resources and 
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information than many country delegates, they are often relied upon to interpret scientific 
evidence. This responsibility comes with a corresponding duty not to skew key facts or omit key 
facts. 
 
Howard Mann: International Institute for Sustainable Development 
 
Mr. Mann began his discussion by explaining that as a charitable organization, the International 
Institute for Sustainable Development (IISD) is not permitted to lobby. As its name describes, 
IISD works for the advancement of sustainable development on a global level.  
  
During his presentation, Mr. Mann gave his views on communications by those who represent or 
work for NGOs dedicated to achieving specific public policy goals. He argued that knowledge of 
one’s file is key as the issue areas are often highly competitive and without a good grasp of 
technical legal issues advocates will not be successful in the field. He also suggested to attendees 
that it is critical to know how individual issues relate to the global picture in their field, to be 
transparent about their conduct and the source of their funding, as well as to be creative in 
gaining access to negotiations or input to negotiators, which can be achieved in different ways in 
many instances.  
  
Geoffrey Kubrick: McMillan LLP 
 
Mr. Kubrick ended the panel presentations by discussing conflicts of interest. He pointed to the 
Law Society of Upper Canada’s Rules of Professional Conduct and the guidance they provide to 
lawyers on avoiding conflicts of interest. He stressed the importance of signing retainer 
agreements with clients, which clearly delineate the scope of the legal issues to be addressed. Mr. 
Kubrick also addressed the notion of implied consent when avoiding conflicts of interest and the 
criteria outlined by the Supreme Court of Canada in R v Neil and in Strother v 3464920 Canada 
Inc. 
 
Rule 3.4-2 of the Rules of Professional Conduct states that, “a lawyer shall not represent a client 
in a matter when there is a conflict of interest unless there is express or implied consent from all 
clients and it is reasonable for the lawyer to conclude that he or she is able to represent each 
client without having a material adverse effect upon the representation of or loyalty to the other 
client.” Although the rules allow for implied consent, this notion is applicable only in exceptional 
circumstances. In R v Neil and Strotherv 3464920 Canada Inc. mentioned above, the Supreme 
Court of Canada held that governments, chartered banks and entities that might be considered 
sophisticated consumers of legal services may accept that lawyers may act against them in 
unrelated maters where there is no danger of misuse of confidential information. The more 
sophisticated the client is, the more likely it will be that an inference of consent can be drawn. In 
addition to the nature of the client, the matters must also be unrelated, the lawyer must not 
possess confidential information from one client that could affect representation of the other 
client and there must be a reasonable basis upon which to conclude that the client has commonly 
accepted that lawyers may act against it in such circumstances.  
 
 


