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This panel examined emerging trends and pivotal developments in international law in the past 
year. Professor Jabeur Fathally chaired the panel and began by introducing the four speakers.  
 
 
Professor Jamie Liew:  
 
Professor Jamie Liew’s presentation was about international refugee protection. She began her 
presentation with a discussion of the current refugee crisis which according to international 
media coverage, reached its peak in the Mediterranean and Europe in the fall of 2015. Professor 
Liew challenged the notion that the events that occurred in the fall of 2015 and the international 
response to these events was a turning point in the current refugee crisis, arguing that the crisis 
has been going on for years but is only recently gaining international attention due to the fact that 
refugees are now arriving at Western European borders.  
 
Professor Liew discussed various state responses to these forced migration flows noting that 
while some states have taken bold actions to prevent refugees from crossing their borders and 
entering their countries, other states have taken more subtle actions which she argued are just as 
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concerning. These subtle actions, which have recently garnered much attention, are not new. 
They include, for example, Australia stopping boats carrying asylum seekers before they reach 
land and detaining these individuals on Pacific islands, the United States interdicting Haitian 
asylum seekers on the high seas or its “wet-foot/dry foot” treatment of Cuban asylum seekers, 
and Canada erecting billboards in foreign countries such as Hungary warning potential asylum 
seekers of deportation.   
 
The aim of Professor Liew’s presentation was to examine whether these state actions of 
interdiction and non-entrée are in conflict with international refugee law. She first cited several 
key provisions from various international treaties to set out the legal basis for her analysis. 
Article 31 of the 1951 Convention Relating to the Status of Refugees (“Refugee Convention”) 
provides that states shall not impose penalties “on refugees who…enter or are present in their 
territory without authorization.” Article 33 of the Refugee Convention provides that states shall 
not expel or return a refugee to the state from which he or she is seeking protection. This is 
known as the principle of non-refoulement. Professor Liew also mentioned Articles 6 and 7 of 
the International Covenant on Civil and Political Rights and Article 3 of the Convention Against 
Torture.  
 
Professor Liew then examined whether states’ actions of interdiction and non-entrée are 
violations of these international rules. She argued that interdiction and non-entrée actions 
undertaken by states demonstrate that they are of the belief that there is some weight to Articles 
31 and 33 of the Refugee Convention. This is because states recognize their international law 
obligations under this Convention and others, but attempt to prevent, through interdiction and 
non-entrée actions, individuals from entering their territories so that they can avoid their 
responsibilities under international law. In other words, states use interdiction and non-entrée 
actions to prevent asylum seekers from entering their territories and claiming asylum. This 
effectively allows these states to avoid their duties under the Refugee Convention which would 
arise upon the entry into their territory of an asylum seeker. Professor Liew questioned whether 
or not this signals an erosion of international refugee protection.  
 
She provided a quick overview of recent cases where courts have examined whether positive 
actions undertaken by states outside their borders, in response to asylum seekers and migrants, 
are subject to international refugee law. She noted that several cases from the European Court of 
Human Rights and the Australian High Court have found that that international refugee law did 
apply to the actions of states outside of their territories. 
 
Professor Liew concluded her presentation by questioning the importance of examining the 
interdiction and non-entrée actions of states and suggesting several responses to these actions. 
She proposed that states that are currently receiving the largest number of asylum seekers and 
therefore, carrying the greatest burden in the current refugee crisis may be able to craft a case 
against developed states that are receiving very few or no asylum seekers by arguing that these 
developed states also must fulfill their obligations under international refugee law. She argued 
that these developed states cannot argue that their obligations are not at issue just because they 
are not directly affected by forced migration flows. She also suggested that individuals who have 
been subject to interdiction and non-entrée actions may be able to raise their cases at United 
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Nations’ bodies or in other forums to ensure that international refugee protection obligations are 
fulfilled.    
 
 
Professor Penelope Simons:  
 
Professor Penelope Simons’ presentation was on the subject of business and human rights. 
Specifically, she focused on the United Nations Human Rights Council’s Inter-Governmental 
Working Group on Business and Human Rights’ (“Inter-Governmental Working Group”) efforts 
to elaborate a treaty in this area.  
 
She began her presentation by providing a brief overview of the current state of affairs on the 
issue of business and human rights at the United Nations. On 26 June 2014, the United Nations 
Human Rights Council adopted Resolution 26/9 by which the Council decided “to establish an 
open-ended intergovernmental working group on transnational corporations and other business 
enterprises with respect to human rights, whose mandate shall be to elaborate an international 
legally binding instrument to regulate, in international human rights law, the activities of 
transnational corporations and other business enterprises.”1 This resolution was highly 
contentious. 20 countries voted in favour, 14 countries voted against and 13 countries abstained. 
Professor Simons noted, however, that even though the voting was quite close, there is 
substantial international support for the development of a treaty on business and human rights. 
The idea was first introduced by Ecuador in September 2013 and at that time, had the support of 
over 85 states. Primarily home states, normally developed states where transnational 
corporations have their headquarters, voted against Resolution 26/9, while primarily host states, 
usually developing states where transnational corporations conduct their operations, voted in 
favour. During the vote, the delegation from the United States of America stated that it would not 
participate in the process of treaty development if the resolution were to pass. After the 
resolution passed, the International Chamber of Commerce stated that it was disappointed and 
worried that the treaty formation process would undermine the United Nations “Guiding 
Principles on Business and Human Rights” (“Guiding Principles”) and that it would shift human 
rights responsibility from states to the private sector.   
 
Political resistance to developing binding obligations in the area of business and human rights is 
not new. The United Nations Commission on Transnational Corporations floundered over 
whether standards regarding business and human rights should be binding. The United Nations 
Sub-Commission on the Promotion and Protection of Human Rights’ “Draft Norms on Business 
and Human Rights” were considered controversial by both states and business and spawned the 
mandate of the Special Rapporteur on Business and Human Rights. As the Special Rapporteur, 
John Ruggie developed the “Protect, Respect and Remedy Policy Framework” and the Guiding 
Principles. The Guiding Principles are a polycentric framework given that they are comprised of 
both mandatory obligations for states and non-mandatory obligations for businesses and also 
include access to remedies for individuals whose rights have been violated.  
 

                                                           
1 United Nations Human Rights Council, Res 26/9, 26th Sess, 26 June 2014, 
http://www.ohchr.org/EN/HRBodies/HRC/WGTransCorp/Pages/IGWGOnTNC.aspx. 
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Professor Simons discussed several of the gaps that exist in the Guiding Principles. First, the 
Principles contain a conservative view of state obligations regarding business and human rights 
which includes no mandatory obligations on home states. Second, there are no mandatory 
obligations on corporations, just non-binding requirements. Third, state implementation of the 
Guiding Principles has not been spectacular. It appears that many states are not willing to 
seriously implement measures to comply with the Guiding Principles and only a few states have 
developed and issued national action plans. Fourth, access to remedies has been a major 
challenge. Professor Simons noted that several recent cases in the United Kingdom and the 
United States have restricted access by foreign plaintiffs to the courts.  
 
Professor Simons argued that negotiations on a treaty in the area of business and human rights 
would be a pivotal development in international law. While the Guiding Principles were an 
important step forward, a legally binding instrument in this area is needed. The Inter-
Governmental Working Group held its first session in July 2015 and the next one will take place 
in July 2016. Its work thus far has focused on receiving inputs from states and other stakeholders 
on business and human rights. During the session in July 2015, 61 states participated. There was 
much debate on whether the treaty should cover only transnational corporations or all forms of 
business and also, what human rights should be included in the treaty. There continues to be 
criticism of the treaty process. For example, John Ruggie has stated that these issues are too 
complex for one treaty and that the treaty process will distract states from implementing the 
Guiding Principles.   
 
Professor Simons concluded her presentation by discussing some potential options for the treaty. 
She noted that an important issue that must be resolved is whether the treaty will apply to all 
businesses or just transnational corporations. She stated that the American Bar Association and 
the Bar Council of England and Wales have developed several white papers on the issue that 
provide a good summary of what the treaty could contain and achieve. Professor Simons further 
stated that, in her opinion, the treaty should follow environmental regimes by establishing a 
framework treaty and stated that a discrete treaty would provide no vision about what needs to be 
done next.  
 
 
Professor Mona Paré: 
 
Professor Mona Paré’s presentation focused on the Convention on the Rights of the Child and 
specifically, where the international community is heading after the first 25 years of the treaty. 
Her presentation was divided into two parts: (1) universalization of the treaty, and (2) children’s 
access to justice.  
 
In regards to universalization of the treaty, Professor Paré stated that the Convention on the 
Rights of the Child is the most ratified international instrument, having been ratified by all states 
except for the United States. However, universalization is not just about the number of 
ratifications a treaty has received. While the Convention on the Rights of the Child may be the 
most widely ratified international convention, over 60 states have made reservations to many of 
the Convention’s articles. Professor Paré noted that while some of these reservations have a 
limited effect on the Convention, others effectively undermine the purpose of the Convention as 
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a whole. An example of this are reservations that state that any provision of the Convention that 
conflicts with Sharia law does not apply.  
 
In regards to access to justice and the ability of children to access remedies, Professor Paré 
discussed how this is a major issue for children given that they are dependent on their parents to 
be able to advance their claims before the courts. A major development in this area is the Third 
Optional Protocol to the Convention on the Rights of the Child which entered into force in April 
2014. It sets out an international complaints procedure for child rights violations allowing 
children from states that have ratified the Optional Protocol to bring complaints about violations 
of their rights directly to the United Nations Committee on the Rights of the Child if they have 
not found a solution at the national level. Professor Paré stated that there has been a lot of recent 
jurisprudence on children’s rights at the European Court of Human Rights. She also noted that 
children are particularly vulnerable in the refugee and migration context.   
 
Professor Paré concluded her presentation by once again reiterating the challenges that children 
face in regards to access to justice, especially when the individual violating their rights is their 
parent or guardian. In addition to the Third Optional Protocol, she briefly mentioned calls to 
develop a tribunal for United Nations peacekeepers who have committed sexual abuse. She noted 
that this abuse is most often committed against children and the creation of such a tribunal would 
assist children in seeking and accessing remedies when their rights have been violated.  
 
 
Professor Craig Forcese:  
 
Professor Craig Forcese’s presentation was about key developments in domestic law that have 
international ramifications, with a focus on Bills C-44 and C-51. He began his presentation by 
quickly introducing the two bills. Bill C-44 relates to the extraterritorial jurisdiction of CSIS in 
intelligence collection and Bill C-51 pertains to threat reduction actions undertaken by CSIS.  
 
The focus of his presentation was how one evaluates the provisions of Bills C-44 and C-51 with 
a view to international law. Professor Forcese began by discussing Bill C-44. He discussed how 
an agent caught engaging in intelligence collection in another country could be held responsible 
under international law or under the law of the foreign state.  He noted that there is little 
jurisprudence on the issue of extraterritorial intelligence collection and stated that academics are 
split on this issue. Professor Forcese noted that there are three views: (1) espionage is illegal; (2) 
espionage is not illegal; and (3) espionage is not legal or illegal. He stated that there is no clear 
answer and that international law seems content with this ambiguity. He noted that human rights 
principles could apply in this context but would be weak.  
 
In regards to Bill C-51, Professor Forcese discussed the wide array of actions that could be seen 
as threat reduction noting that this could include physical conduct within Canada but also abroad 
within the territory of other states. He argued that one state’s exercise of enforcement jurisdiction 
within the territory of another state could potentially give rise to international law obligations, 
however, he noted that these obligations would not necessarily arise in all cases.  
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Professor Forcese concluded his presentation by discussing several issues with the bills, focusing 
on warrants. He discussed how the Federal Court can be asked to issue a warrant to CSIS to 
undertake actions covered by the two bills. He stated that Bill C-44 contains no provision that 
states when a warrant must be sought for extraterritorial intelligence collection. Professor 
Forcese argued that normally a warrant must be obtained anytime the Canadian Charter of 
Rights and Freedoms is engaged but noted that this would not be applicable to actions taking 
place abroad. He stated that the same rule would apply in the case of Bill C-51 in which case a 
warrant must be obtained by CSIS anytime there is the possibility of violating the Charter or 
Canadian law. He noted that in the international context, this standard is once again inapplicable. 
Professor Forcese concluded by proposing an argument that could be made as to when a warrant 
is needed. He argued that the principle of state sovereignty is customary international law and 
customary international law is a part of the common law of Canada as long as it has not been 
displaced by statute. He stated that Bill C-51 does not displace the customary international law 
standard of state sovereignty and therefore, a warrant would be required under Bill C-51 anytime 
CSIS would undertake an action with the potential to violate state sovereignty.    
 
 
Conclusions and Questions: 
 
The session concluded with several questions from the audience. Professor Simons was asked 
about Canada’s position on the work of the Inter-Governmental Working Group on Business and 
Human Rights. She replied that Canada is not a member of the Human Rights Council and 
therefore, did not vote on Resolution 26/9. She noted that Canada has been resistant to the 
development of a treaty in this area but stated that many members of the new government voted 
in favour of Bill C-300, An Act respecting Corporate Accountability for the Activities of Mining, 
Oil or Gas in Developing Countries, signalling that Canada’s position may change.  
 
Professor Paré was asked about reservations made to the Convention on the Rights of Child 
which state that any provision of the Convention that conflicts with Sharia law does not apply 
and how other states can respond to such reservations to ensure that the rights contained in the 
Convention are not undermined. Professor Paré responded by stating that blanket reservations 
such as this are a problem and while some provisions of the Convention are in conflict with 
Sharia law, such as the right to freedom of religion, the Convention in its entirety is not. She 
stated that states can point this out when making objections to reservations.  
 
 
The CCIL thanks and congratulates all Rapporteurs for their participation in the program for this year's 
Conference.  
Any opinions expressed herein do not necessarily reflect those of the CCIL. 
 


