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Keynote	Speech	–	The	Trump	Administration	and	International	Law	

Speaker:		 Harold	Hongju	Koh	–	Sterling	Professor	of	International	Law,	Yale	Law	School	

Introduction:		 Alan	Kessel	 –	Assistant	Deputy	Minister	 Legal	Affairs	 and	 Legal	Adviser,	Global	Affairs	
Canada		

Rapporteur:		 Nataliya	Veremko	

Professor	 Koh	 is	 one	 of	 the	 United	 States’	 leading	 experts	 in	 public	 and	 private	 international	 law,	
national	security	law,	and	human	rights.	He	also	served	as	the	22nd	Legal	Adviser	of	the	U.S.	Department	
of	State.	In	his	keynote	speech	Harold	Koh	addressed	the	implications	of	the	current	U.S.	Administration’s	
foreign	policy	for	the	international	legal	system.	This	address	provided	an	insight	into	his	newly	published	
book	“The	Trump	Administration	and	International	Law”.	

Harold	Koh	opened	his	address	with	his	new	book’s	central	message:	the	disruptive	policy	moves	of	the	
current	 US	 administration	won’t	 dismantle	 the	 existing	 international	 legal	 system	 as	 it	 is	much	more	
robust	than	it	may	seem.		

However,	 in	 Professor	 Koh’s	 view,	 the	 Trump	 Administration’s	 disregard	 for	 international	 law	 has	
created	many	crises	and	undermined	the	U.S.	relationship	with	international	institutions,	allies	and	the	
international	law	itself.	It	has	also	triggered	a	vigorous	counter-reaction	inside	the	country	and	globally.	
Harold	Koh	referred	to	his	own	concept	of	the	“transnational	legal	process”	as	a	counter-strategy.	As	he	
explained,	this	concept	can	be	both	a	descriptive	theory	and	a	prescription	for	resistance.	The	U.S.	has	
become	so	involved	in	the	international	legal	system	that	it	won’t	be	easy	for	its	new	administration	to	
derail	 the	 existing	 network	 that	 include	 allies,	 states,	 bureaucracy,	 media,	 courts,	 international	
governmental	and	non-governmental	organizations,	and	committed	individuals.	There	are	external	and	
internal	resistance	strategies	that	are	mutually	complementary	and	reinforcing.	The	“outside”	strategy	
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envisages	 interaction,	 interpretation	 and	 internalization	 of	 the	 international	 norms,	 while	 on	 the	
“internal”	level	international	law	plays	the	role	of	the	“smart”	power	through	engaging,	translating	and	
leveraging.	In	his	book,	Harold	Koh	depicts	the	functioning	of	these	strategies	through	surveying	the	U.S.	
immigration	and	refugees	law,	policies	on	human	rights,	climate	and	nuclear	security,	trade	diplomacy,	
relations	with	Iran,	Russia,	and	North	Korea,	Ukrainian	issue,	the	struggle	with	ISIS	and	the	U.S.	position	
on	Syria.	

In	 his	 view,	 the	 “exhausting”	 disruptive	 potential	 of	 the	 current	U.S.	 President	 by	 letting	 him	 use	 his	
energy	 and	 capital	 on	 various	 initiatives	 that	 do	 not	 advance	 his	 own	 or	 his	 party’s	 chances	 for	 re-
election	could	be	an	efficient	tool	of	the	resistance	strategy.	

The	 scholar	 also	made	 allusion	 to	 the	 position	 of	 the	 former	U.S.	 Secretary	 of	 State	 and	 Presidential	
candidate	Hillary	Clinton,	who	believed	 in	 “smart”	power	–	 a	 combination	of	 the	defense,	diplomacy,	
respect	of	law,	human	rights,	development	and	interaction	between	the	public	and	private	sectors.	This	
vision	 was	 reflected	 in	 President	 Obama’s	 State	 of	 the	 Union	 address	 to	 Congress	 in	 2015	 (Obama-
Clinton	doctrine).	Professor	Koh	argued	that	the	newly	emerging	“Trump	doctrine”	is	in	contrast	to	this	
approach.	Growing	U.S.	 unilateralism,	 domestic	 disregard	 of	 international	 law	when	 the	U.S.’	 specific	
interests	 are	 at	 stake,	 no	 diplomatic	 engagement	 strategy,	 little	 rule	 of	 law,	 a	 preponderance	 of	
impulses	over	strategic	approach	in	the	global	arena	and	internally,	efforts	to	reverse	the	achievements	
of	 the	 previous	 administration,	 exclusive	 reliance	 on	 hard-power,	 isolationism	 and	 withdrawal	 from	
global	 leadership,	 steps	 to	 undermine	 international	 institutions,	 extreme	 claims	 of	 the	 Presidential	
power	and	judicial	deference	–	these	are	the	key	elements	of	the	current	U.S.	administration’s	policy.	

In	pursuing	 these	goals,	 the	 current	President	denigrates	 known	 scientific	 facts,	diminishes	diplomacy	
and	 dismantles	 career	 bureaucracy,	 challenges	 media	 as	 “fake	 news”,	 demands	 deference	 from	 the	
domestic	 courts	 and	 U.S.	 international	 engagements	 and,	 finally,	 floods	 the	 newsfeed	 with	 daily	
initiatives.	 The	 scholar	 provided	 an	 example	 of	 the	 Trump	 Administration’s	 reaction	 to	 the	 Saudi	
journalist	 J.Khashoggi’s	 murder,	 in	 particular,	 the	 “diversion”	 of	 attention	 from	 this	 matter	 through	
introducing	on	agenda	of	the	new	birth	certificates’	issue.	

According	to	Harold	Koh’s	analysis,	the	perceptions	in	the	U.S.	that	it	has	a	zero-sum	relationship	with	
the	 rest	 of	 the	 world,	 that	 globalization	 has	 impoverished	 the	 American	 middle	 classes	 and	 has	
undermined	 U.S.	 competitiveness	 are	 the	 main	 factors	 that	 have	 contributed	 to	 the	 U.S.’s	 growing	
isolationism	and	hostility	towards	its	allies	and	immigrants.	

Nonetheless,	Professor	Koh	believes	that	the	Trump	administration’s	strategy	is	failing	when	faced	with	
the	realities	of	the	transnational	 legal	process.	He	noted,	for	example,	that	the	policy	of	separation	of	
the	migrant	children	from	their	parents	has	sparked	vigorous	protests	of	the	American	civil	society,	the	
international	community	and	the	country’s	judicial	system	representatives	(two	judges	disagreed	on	this	
point).	In	addition,	the	U.S.	withdrawal	from	the	UN	Human	Rights	Council	 is	a	reversible	action,	there	
are	no	legal	grounds	for	the	Trump	administration’s	threats	to	arrest	the	International	Criminal	Court’s	
judges	 entering	 the	 U.S.,	 and,	 finally,	 the	 14th	 amendment	 of	 the	 U.S.	 Constitution	 contradicts	 its	
intentions	to	revoke	the	birth	citizenship.	
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Then	Professor	Koh	presented	 the	 counter-strategy	 in	action.	He	began	with	 the	 immigration	area	by	
mentioning	the	Trump	administration’s	“Muslim	travel	ban”,	its	attacks	on	the	sanctuary	cities,	stricter	
border	 control	 and	 “the	 Wall”	 issue,	 abolishing	 the	 DACA	 program	 (“dreamers”),	 separation	 of	 the	
migrant	 children	 from	 their	 parents	 and	 ending	 citizens’	 birth	 certificates,	 the	 “merit-based”	
immigration	bill,	and	general	hostility	towards	immigrants	and	domestic	courts.	Mr.	Koh	revealed	legal,	
political	 and	 economic	 inconsistencies	 of	 these	 steps.	 Thus,	 for	 example,	 the	 “ban”	 violates	 the	 U.S.	
Constitution’s	 first	 amendment,	 while	 the	 suggested	 idea	 of	 immigrants’	 “extreme	 vetting”	 is	 an	
inefficient	substitute	for	the	existing	national	security	practices.	The	anti-immigration	policy	could	also	
lead	to	large	economic	losses	for	the	U.S.	

The	 speaker	 mentioned	 that	 the	 “Muslim	 ban”	 triggered	 massive	 protests	 across	 the	 country	 and	
worldwide.	 A	 robust	 resistance	 also	 came	 from	 the	U.S.	 establishment:	 in	 February	 2017,	 ten	 former	
high-ranking	 national	 security	 officials	 issued	 their	 respective	 declaration.	 Nearly	 1000	 U.S.	 career	
diplomats	and	officials	from	the	Department	of	Justice	also	opposed	this	step	and	the	Acting	Attorney	
General	 has	 resigned.	More	 reaction	 came	 from	 other	 national	 members	 of	 the	 “transnational	 legal	
process”:	 domestic	 lawyers	 and	 military,	 agencies,	 technical	 workers,	 individuals	 and	 community	
representatives,	universities,	 states	and	 localities,	members	of	Congress,	 and	Republicans	 themselves.	
There	also	has	been	also	a	strong	resistance	on	the	 international	 level.	The	allies	–	Canada,	Germany,	
France,	 Australia,	 G-19	 (+1)	 –	 have	 spoken	 and	 acted	 against	 this	 ban	 and	 the	 two	 following	 ones.	
Equally	strong	response	came	from	the	cultural	sphere:	the	media,	comedians	and	other	public	figures	
expressed	their	disapproval.		

The	keynote	speaker	also	provided	an	insight	into	the	state	of	the	U.S.	domestic	legal	affairs,	notably	in	
relation	 to	 the	nomination	of	 Judge	Kavanaugh	 and	other	 important	 nominations	 that	 influenced	 the	
balance	of	 the	nationalists	and	 transnationalists	 in	 the	Congress	and	Courts.	 The	constant	 fight	 inside	
the	Republican	Party	over	issues	like	immigration	drive	a	wedge	between	its	“traditional”	members	and	
the	 Trump	 supporters.	 It	 diverts	 their	 attention	 from	 such	 “core”	 issues	 as	 Obamacare,	 tax	 cuts	 and	
infrastructure	package.	A	possibility	exists	that	there	won’t	be	much	action	in	these	areas.	

Harold	 Koh	 continued	with	 an	 analysis	 of	 the	 situation	 in	 the	 human	 rights	 sphere.	 He	 observed	 the	
efforts	 of	 the	 current	 Administration	 to	withdraw	 from	 the	 active	 support	 of	 democracy	 and	 human	
rights	worldwide.	The	U.S.	departure	from	the	UN	Human	Rights	Council	and	the	President’s	intentions	
to	 remove	 democracy	 and	 human	 rights	 from	 the	 State	 Department’s	 priorities,	 as	well	 as	 his	 “soft”	
stance	 on	 flagrant	 human	 rights	 abuses	 in	 China,	 Russia,	 Egypt,	 Saudi	 Arabia,	 Philippines	 and	
questionable	 arms	 sales	 to	 non-democratic	 regimes	 seem	 to	 confirm	 this	 observation.	 The	 current	
President	 is	 also	 known	 to	 have	 expressed	 views	 contradicting	 the	 Geneva	 Convention,	 in	 particular	
regarding	the	use	of	torture	for	interrogation	practices.	However,	the	international	law	remains	a	valid	
counterbalance	in	this	area,	as	the	current	Cabinet	tends	to	respect	the	existing	prohibitions.	

Professor	 Koh	 carried	 on	with	 analyzing	 the	 issue	 of	 climate	 change.	 He	 underlined	 that	 despite	 the	
public	 declarations	 of	 disengagement,	 the	 2015	 Paris	 Agreement	 remains	 valid	 for	 the	 U.S.	 (its	
withdrawal	 mechanism	 lasts	 four	 years).	 The	 de	 facto	 attitude	 of	 the	 current	 administration	 lies	 in	
staying	in,	while	underperforming.	The	constitutional	aspects	of	any	real	“withdrawal”	attempt	could	be	
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litigated	 in	courts.	 	Moreover,	other	actors	of	the	“transnational	 legal	process”	are	compensating	with	
self-imposed	obligations.	

Similarly,	 current	 U.S.	 trade	 diplomacy	 is	 also	 full	 of	 contradictions.	 Having	 withdrawn	 from	 the	
Transatlantic	 Partnership	 Agreement,	 the	 Trump	 administration	 is	 now	 considering	 rejoining	 it.	
Introducing	new	tariffs	and	 instigating	trade	wars	go	hand-in-hand	with	striking	hasty	 free	trade	deals	
with	the	Republic	of	Korea	or	with	Canada	and	Mexico	(renegotiated	NAFTA).	Despite	that,	Harold	Koh	
believes	 that,	 though	 somewhat	 halted,	 the	 world	 will	 be	 able	 to	 move	 forward	 in	 this	 area	 even	
without	U.S.	engagement.	

The	speaker	continued	with	an	overview	of	nuclear	security	policy.	Here	the	allies	do	not	support	 the	
U.S.	disengagement	from	the	nuclear	deal	with	 Iran	and	the	reintroduction	of	sanctions.	With	the	UK,	
Germany	and	France	being	firm	on	their	engagement,	the	U.S.	has	lost	the	leverage	to	renegotiate	this	
agreement.	Besides,	 some	key	 figures	 in	 Israel,	 in	 the	Republican	Party	and	 the	Trump	Administration	
itself	 oppose	 his	 position	 on	 Iran,	 which	 also	 has	 little	 chance	 to	 be	 supported	 by	 Congress.	
Furthermore,	as	 talks	with	North	Korea	progress,	 the	current	Administration	will	have	 to	strike	a	deal	
similar	 to	 the	 Iranian	 one	 with	 this	 country.	 Professor	 Koh	 noted	 the	 irony	 of	 the	 situation	 and	 the	
strategic	win	for	the	North	Korean	leader	in	the	whole	process	of	escalating	of	U.S.-North	Korean	crisis	
and	then	“resolving”	it	with	no	real	commitment	on	the	North	Korean	side.	In	his	view,	the	multilateral	
diplomacy	 tools,	 sanctions,	 enhanced	pressure	by	China	 and	 cooperative	 approach	of	 the	Republic	 of	
Korea	are	important	elements	for	reaching	“the	deal”	with	North	Korea.	

The	policy	 towards	Russia	 is	even	more	muddled.	Trump’s	conciliatory	approach	 towards	 this	 country	
runs	 counter	 to	 the	 position	 of	 the	 U.S.	 security	 and	 intelligence	 agencies	 as	 they	 clearly	 denounce	
Russian	 interference	 in	 the	 U.S.	 electoral	 process	 as	 well	 as	 its	 other	 unfriendly	 acts.	 The	 keynote	
speaker	 underlined	 that	 Russian	 global	 hacking	 activities	 undermine	 international	 law.	 The	 Obama	
administration,	 and	 later	 on	 the	 Congress,	 reacted	 with	 sanctions	 that	 the	 current	 President	 had	 to	
support.	 This	 shows	 that	 despite	his	 personal	 position	he	does	not	own	 the	process.	Harold	Koh	also	
stressed	 other	 Russia’s	 disruptive	 actions	 in	 the	 spotlight	 of	 international	 justice,	 notably	 its	 illegal	
annexation	 of	 Crimea,	 where	 the	 human	 rights	 violations	 persist	 under	 the	 effective	 control	 of	 the	
Russian	state.	He	mentioned	representing	Ukraine	in	the	International	Court	of	Justice	in	its	case	against	
the	Russian	Federation.	

Consequently	 the	speaker	 spoke	about	 the	particularities	of	 the	current	U.S.	administration’s	 “war	on	
terrorism”.	 Mr.	 Koh	 believes	 that	 it	 relies	 too	 much	 on	 hard	 power,	 notably	 focusing	 a	 lot	 on	 the	
targeted	drone	strikes	against	terrorist	groups	on	the	ground.	Referring	to	the	Obama	administration’s	
concept	 of	 “smart	 power”,	Mr.	 Koh,	 insisted	 that	 the	 drones	 should	 be	 only	 a	 small	 part	 of	 a	much	
broader	 collective	 response	 to	 ISIS	 terrorism.	 Other	 means	 should	 include	 engagement	 of	 the	 allies,	
translation	 of	 the	 legal	 rules	 into	 integrated	 lawful	 targeting	 and	 detention,	 and,	 finally,	 combining	
limited	use	of	force	with	diplomacy,	development	and	cooperative	law	enforcement.		

He	 also	 drew	 attention	 to	 another	 aspect	 of	 the	 problem	 that	 currently	 remains	 without	 adequate	
response	 –	 homegrown	 terrorism	 and	 self-radicalized	 groups	 and	 individuals	 that	 can’t	 be	 dealt	with	
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through	 the	 existing	 anti-terrorist	 network	 (the	military	 courts,	Guantanamo,	 etc.).	 Besides,	 he	 noted	
the	absence	of	a	long-term	strategy	in	the	war	on	ISIS.	Current	administration	does	not	plan	its	actions	
after	the	end	of	the	military	campaign	in	Syria	(including	the	issue	of	the	legal	grounds	for	leaving	troops	
there),	nor	does	it	engage	in	dialogue	with	Turkey	to	resolve	the	Kurds’	situation.	Harold	Koh	noted	that	
the	“smart	power”	approach	would	instead	envisage	such	steps	as	dismantling	the	global	terror	network	
that	 supplies	 funds,	weapons,	 propaganda	 and	 fighters	 through	 discrediting	 the	 network	 propaganda	
and	stopping	digital	recruitment,	building	resilience	at	home,	strengthening	intelligence	and	maintaining	
strong	 alliances,	 especially	with	 Canada	 and	 Europe.	He	 expressed	 hope	 for	 a	 diplomatic	 solution	 for	
Syria,	though	he	seemed	to	be	rather	skeptical	about	it.	

In	conclusion,	the	speaker	alluded	to	the	Kantian	theory	of	global	governance	that	implies	the	existence	
of	a	law-governed	international	society	of	sovereign	states	with	shared	moral	commitments.	The	current	
trends	 in	 the	U.S.	 foreign	and	domestic	policy	 show	misunderstanding	of	 some	basic	 aspects,	notably	
that	the	U.S.	relationship	with	the	outer	world	is	not	zero	sum,	that	globalization	can	make	the	middle	
class	 better	 off,	 that	 immigrants	 and	 allies	 are	 part	 of	 the	 solution	 to	 current	 problems	 and	 that	
sovereignty	 is	 illusionary.	 It	 is	 important	 to	 understand	 that	 the	 U.S.	 is	 deeply	 engaged	 in	 many	
international	legal	regimes	that	provide	certain	stability	to	the	international	system.	A	large	part	of	the	
U.S.	population	does	not	wish	to	withdraw	from	them	and	will	challenge	any	exit	moves.	Thus,	it	is	more	
probable	for	the	current	administration	to	keep	underperforming	in	these	regimes	than	to	fully	resign.	
However,	this	could	lead	to	a	lasting	damage	to	international	law.	Professor	Koh	observed	that	the	post-
WWII	 legal	 system	 could	 be	 shattered	 by	 the	 behavior	 of	 the	 current	U.S.	 administration,	 Russia	 and	
China’s	 influences,	 Brexit	 and	 other	 similar	 events.	 Nonetheless,	 he	 expressed	 confidence	 that	 its	
complete	 dismantling	 is	 impossible.	 He	 also	 insisted	 that	 the	 U.S.	 should	 not	 resign	 from	 world	
leadership	and	stressed	the	role	of	the	civil	institutions	committed	to	common	values	to	counter	current	
negative	trends.	For	him	the	proper	strategy	is	resilience,	not	resistance.	


