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47th	Annual	Conference		
International	Law	at	the	Boundaries	

November	1-2,	2018,	Ottawa	

Keynote	Speech	–	Challenging	International	Law:	What’s	New?	

Speaker:		 Jutta	Brunnée	–	Professor	of	Law	and	Metcalf	Chair	 in	Environment	Law,	University	of	
Toronto	

Introduction:		 Johanna	Harrington	–	Professor	of	Law,	University	of	Alberta		

Rapporteur:		 Nataliya	Veremko	

In	 her	 speech	 Professor	 Brunnée,	 a	 renowned	 expert	 in	 Public	 International	 Law	 and	 International	
Environmental	Law,	spoke	about	current	challenges	to	the	international	legal	order.	She	analyzed	these	
from	historical,	social	and	political	perspectives	in	order	to	evaluate	their	importance.	

Professor	 Brunnée	 opened	 her	 address	 by	 presenting	 a	 few	 unidentified	 quotations	 reflecting	 some	
opinions	on	current	developments	 in	 international	 law.	One	expressed	 frustration	of	 lawyers	with	 the	
political	and	social	situation	undermining	the	validity	of	international	legal	rules;	another	one	insisted	on	
the	 importance	of	the	UN	in	preventing	the	 international	system	from	sliding	 into	chaos,	and	the	final	
quotation	argued	that	the	world	wasn’t	a	global	community,	but	rather	an	arena	for	multiple	actors	to	
engage	and	compete	 for	advantage.	 She	 later	 revealed	 that	 these	quotations	originate	 from	different	
historical	periods	and	political	influences1.	

																																																													
1	See	H.R.	McMaster	&	Gary	D.	Cohn,	“America	First	Doesn’t	Mean	America	Alone,”	The	Wall	Street	Journal	(May	30,	
2017)	 for	 the	denial	 of	 the	 global	 community	quotation;	 for	 the	quotation	on	 the	disruptive	political	 and	 social	
influence	see	Wolfgang	Friedmann,	“The	Disintegration	of	European	Civilization	and	the	Future	of	International	Law	
–	Some	Observations	on	the	Social	Foundations	of	International	Law,”	(1938	)	Modern	Law	Review,	194,	at194,	213;	
and	for	the	quotation	on	the	central	UN	role	see	Vladimir	V.	Putin,	“A	Plea	for	Caution	from	Russia,”	The	New	York	
Times,	September	11,	2013.	
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She	 continued	 with	 an	 historical	 retrospective	 of	 international	 relations	 by	 quoting	 a	 Singaporean	
academic	and	former	diplomat	K.	Mahbubani,	who	noted	in	his	recent	publication	that,	for	over	1,800	
years,	the	largest	economies	of	the	world	were	those	of	China	and	India	and	only	after	1820	had	Europe	
taken	 off,	 followed	 by	 the	U.S.	With	 this	 background	 the	 current	 relative	 dominance	 of	 the	Western	
nations	 over	 other	 civilizations	 can	 be	 considered	 to	 be	 an	 “historical	 aberration”	 and	 as	 with	 any	
aberration,	it	is	now	coming	to	an	end.	The	Western	share	of	the	economy	will	continue	to	shrink2.	

Along	with	this	Professor	Brunnée	noted	that	international	law	has	always	been	challenged	by	all	kinds	of	
actions.	However,	 she	 considers	 that	 current	 challenges	 are	more	 corrosive	 and	dangerous	 than	 ever	
before.	 The	 speaker	 referred	 to	 her	 joint	 work	 with	 Stephen	 Toope	 on	 legitimacy	 and	 legality	 in	
international	 law3	that	determined	the	distinctive	and	constitutive	traits	of	 legality	and	generality.	She	
noted	that	the	international	legal	order	as	such	has	emerged	and	is	maintained	by	practice.	Making	and	
changing	international	law	is	a	collective	process	that	engages	courts,	individuals,	states	and	other	actors.	
Though	to	a	certain	extent	resilient,	international	legal	order	can	change	under	constant	pressure.	Those	
who	do	not	like	the	emerging	rules	and	norms	can	rely	on	legality	to	resist.	Since	the	beginning	of	the	20th	
century,	international	law	has	been	contested,	as	the	world	was	undergoing	major	changes:	world	wars,	
decolonization,	etc.		Notwithstanding,	the	cornerstones	of	its	foundations	remained	unchanged.	Professor	
Brunnée	underlined	the	importance	of	the	shared	notion	of	legality	that	provides	guidance	in	the	situation	
of	the	absence	of	norms	or	of	their	conflict.	Multilateralism	thrived	after	WWII,	but	gradually	constant	
challenges	 undermined	 international	 law.	 It	 looks	 like	 the	more	 international	 law	 reflects	 the	 liberal	
values,	the	more	it’s	challenged.	The	current	situation	is	rare	in	modern	history.	

In	her	effort	to	determine	the	reasons	for	this	phenomenon,	Jutta	Brunnée	specified	several	major	factors	
that	may	have	contributed	to	its	emergence.	Thus,	she	noted	that	historical	frictions	in	the	world	were	
ignored,	while	 the	 US	was	 ruling	 the	 international	 agenda.	 Besides,	 a	 plenitude	 of	 new	 global	 actors	
started	to	challenge	traditional	priorities.	The	necessity	of	structural	changes	has	become	evident,	but	
until	today	they	haven’t	greatly	deviated	from	the	“business	as	usual”	paradigm.	

The	professor	believes	that	the	current	crisis	is	provoked	by	the	conflict	of	major	economic	dynamics.	A	
number	of	powers	are	rising	outside	of	the	U.S.	(China,	Saudi	Arabia,	 India,	Turkey,	Russia).	They	form	
their	own	alliances,	such	as	the	E7	(China,	Russia,	India,	Brazil,	Mexico,	Indonesia	and	Turkey).	Some	critics	
consider	 this	 to	 be	 an	 end	 of	 Western	 dominance	 and	 predict	 China’s	 return	 as	 the	 world’s	 largest	
economy.	

This	tendency	goes	in	parallel	with	efforts	to	promote	the	post-Western	legal	order.	Russia	is	one	of	the	
most	ardent	advocates	of	such	a	 transformation,	 followed	be	a	somewhat	softer	China.	Both	of	 these	
countries	emphasize	the	principles	of	state	sovereignty	and	immunity.		

																																																													
2	Kishore	Mahbubani,	Has	The	West	Lost	It?	A	Provocation	(London:	Allen	Lane,	2018),	at	3,	4.	
3	Jutta	Brunnée,	Stephen	J	Toope,	Legitimacy	and	Legality	in	International	Law:	An	Interactional	Account	(Cambridge	
University	Press,	2010)	
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However,	the	speaker	noted,	the	challenges	that	foster	change	in	international	legal	order,	come	from	
the	West.	The	increasing	unilateralism	of	the	U.S.	is	one	of	them.		In	her	opinion,	the	Western	assumption	
about	globally	shared	norms	(e.g.	LGBT	rights,	women’s	equality)	has	been	overly	optimistic.	

At	the	same	time,	she	observed,	challenges	do	not	promote	increasingly	progressive	law,	but	vice	versa.	
Onslaught	on	international	law	undermines	the	checks	and	balances	of	the	domestic	legal	systems.	The	
speaker	provided	an	example	of	the	legal	initiatives	of	the	newly	elect	Premier	of	Ontario.			

She	continued	with	an	observation	that	the	concerns	about	the	legitimacy	of	international	law	are	often	
getting	caught	in	general	discussion	on	the	application	of	law	as	even	domestic	law	does	not	always	fulfill.	
Thus,	the	threat	to	international	law	can	come	from	broader	social	and	political	dynamics	in	the	Western	
states	 and	 the	 rise	 of	 populism4.	 Jutta	 Brunnée	 stressed	 that	 the	 backlash	 against	 environmental	
protection,	women’s	rights	and	the	LGBT	agenda	is	not	a	new	trend.	Yet,	today,	she	remarked,	an	ever-
growing	segment	of	Western	population	stands	for	populism	and	strong	leaders.		

The	 professor	 demonstrated	 the	 Lanker	 and	Milanovic	 “elephant	 graph”	 representing	 income	 growth	
globally	in	the	period	between	1988	and	2008,	as	well	as	its	recent	modification5	that	shows	the	increasing	
disparity	in	economic	wealth.	The	scholar	observed	that	for	most	of	the	20th	century	income	inequality	
and	economic	insecurity	were	decreasing,	but	now	they	are	sharply	increasing.	She	believes	that	this	is	
directly	connected	to	the	recent	regression	in	the	international	law.	The	more	people	believe	in	populism,	
the	more	the	rule	of	law	is	seen	as	an	obstacle.	It	is	necessary	to	understand	that	legality	is	a	notion	of	
liberalism.	

The	speaker	drew	a	parallel	between	the	legal	and	political	theories	from	the	past	and	some	current	views.	
As	an	example	she	quoted	the	position	of	Carl	Schmidt,	who	believed	that	true	politics	was	a	struggle	
between	 friend	 and	 enemy	 with	 no	 middle	 ground.	 For	 him	 liberal	 views	 constituted	 a	 threat	 for	
sovereignty6.	The	ideas	of	Carl	Schmidt	seem	to	be	popular	nowadays	with	the	academic	scholars	from	
the	left,	but	various	political	leaders,	such	as,	Donald	Trump,	also	share	them.	

Jutta	Brunnée	put	the	share	of	responsibility	for	compromising	existing	legal	order	on	the	Western	states.	
NATO	bombings	of	Kosovo,	Bush’s	campaign	in	Iraq	and	Obama’s	overstepping	the	UN	Security	Council	
on	Libya	in	2011	have	weakened	it.	It’s	only	logical	that	dissident	states	such	as	Russia	or	China	refer	to	
these	facts	to	validate	their	own	disruptive	actions.7	Russia’s	reaction	to	the	Western	indignation	with	its	
actions	in	the	Novichok	case	confirms	this	hypothesis.	The	UK’s	interventions	in	Iraq	and	Libya	without	
the	 Security	 Council’s	 mandate	 made	 it	 possible	 for	 Russia	 to	 downplay	 the	 reference	 to	 the	 basic	

																																																													
4	See	Robert	F.	 Inglehart	&	Pippa	Norris,	“Trump	and	the	Populist	Authoritarian	Parties:	The	Silent	Revolution	 in	
Reverse,”	(2017)	15	Perspectives	on	Politics	443,	at	444.		
5	See	Alvaredo	et	al.,	World	Inequality	Report	2018.	
6	 Carl	 Schmitt,	The	 Concept	 of	 the	 Political:	 Expanded	 Edition	 1932,	 trans.	 by	G.	 Schwab	 (Chicago:	University	 of	
Chicago	Press,	2007),	at	53,	54.	
7	See	supra,	Vladimir	V.	Putin,	note	1	and	The	Ministry	of	Foreign	Affairs	of	the	Russian	Federation,	The	Declaration	
the	Russian	Federation	and	the	People’s	Republic	of	China	on	the	Promotion	of	International	Law	(June	25,	2016),	
para.	6.		
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principles	of	international	law	in	the	affair	of	the	poisoning	of	the	former	Russian	intelligence	agent	in	the	
UK.	

The	 speaker	 concluded	 that	 the	 major	 states	 today	 challenge	 not	 only	 the	 principles,	 but	 also	 the	
foundations	of	international	law.	There	are	some	efforts	to	remedy	this	situation	in	the	European	arena.	
France	and	Germany	are	trying	to	step	into	the	policy	gap.	In	June	2018	they	issued	their	Joint	Declaration	
on	the	importance	of	international	rule	of	law.	Still,	it	remains	unclear	to	what	extent	non-Western	states	
will	be	partners	in	preserving	current	international	legal	order.	The	growing	populism	in	the	West	could	
also	be	a	major	obstacle.		

Jutta	Brunnée	is	convinced	that	international	law	is	tied	to	the	liberal	democratic	approach.	However,	as	
we	witness	the	transformation	of	international	order,	it	is	important	to	recognize	that	some	norms	will	
be	 shaped	 by	 non-Western	 leaders.	With	 a	 necessary	 amount	 of	 cooperation,	 the	 international	 legal	
system	might	end	up	strengthening.	To	support	this	assumption	the	speaker	referred	to	the	experience	
of	the	German	American	legal	scholar	Wolfgang	Friedman,	who	in	1928	saw	little	faith	in	international	
law,	but	several	decades	later	recognized	the	value	of	multilateralism8.		

Professor	Brunnée	concluded	by	stressing	the	necessity	of	demonstrating	the	importance	of	international	
law	to	the	“outer”	world,	beyond	Western	societies.	It	is	equally	important	to	recognize	that	international	
law	 is	a	collective	practice,	 shaped	by	constant	effort.	 In	 this	 regard	she	agreed	with	another	keynote	
speaker	at	the	conference,	Professor	Harold	Hongju	Koh,	on	the	central	role	of	collective	effort.	

																																																													
8	See	Wolfgang	Friedmann,	The	Changing	Structure	of	International	Law	(New	York:	Columbia	University	Press,	
1964),	at	367.	


