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Professor Jeffries began the session by introducing the speakers, and then outlining 
the plan of this panel. He posed three background questions to initiate the panel 
discussion. The first question was, “when should norms at the international level 
come into play in the area of living marine resources protection?” The second one 
was, “when there is no such norm, how should this regime be regulated?” The final 
one was “is there any possibility of multi-layer governmental intervention?”   
 
Professor Jeffries 

Professor Jeffries first discussed the legal frameworks of the subsidiarity of the 
living marine resources in the EU and Canadian context. Then, he analyzed the 
question of whether there is a strong case for limited decentralization ordevolution in 
the context of international cetacean management. Further, he analyzed the 
International Court of Justice (“ICJ”) case of Whaling in the Antarctic between 
Australia and Japan, with New Zealand intervening. Then, he explained the 
implications of Japan’s new optional declaration on whaling, which was issued in 
October 2015. When it came to room for improvement, he discussed and assessed the 
texts and implication of Article 65 of the United Nations Convention on the Law of 
the Sea (“UNCLOS”). He concluded that due to the emergence of competing regional 
mechanisms, and the disparate goals of states, chaos and coherence coexist in this 
area. 
 
Professor Saunders 

The theme of Professor Saunders’ presentation was the “management of highly 
migratory species: coherence, chaos, and creative conflict”. Professor Saunders 
opened his discussion by looking at the United Nations Convention on the Law of the 
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Sea (“UNCLOS”), which to some extent, is built on subsidiarity. He argued that 
subsidiarity is an inadequate “description” of the highly migratory species regime 
because the UNCLOS and the United Nations Fishing Agreement are global norms 
but are implemented and enforced at regional level. Further, rules development is 
taking place at the regional level, which has also contributed to the development of 
norms at the international level. 
 
Mr. Smith  

The theme of Mr. Smith’s presentation was the extent to which subsidiarity exists 
in the Arctic Treaty System (“ATS”) and Commission for the Conservation of 
Antarctic Marine Living Resources (“CCAMLR”) and the lessons that can be derived 
from the system for marine conservation in the Arctic. He divided his responses to 
this question in three parts. The first part is “what is the idea of subsidiarity in 
international environmental law and the law of the sea? The second part is “the ATS + 
CCAMLR: can it be said subsidiarity exists or has resulted?” The third part is 
“transplanting norms into the Arctic”.  

Mr. Smith firstly introduced that the idea of subsidiarity is drawn from the 
European Union constitutional order. This decision-making and rule-making process 
should be actively delegated or conferred to the most competent local authority. The 
concept of “conferral” or “delegation” can also be used in the context of the 
international environmental law and the law of the sea, which may align with 
multilateral environmental agreements or regional fisheries management organization 
treaties. In international environment law, conferral and delegation are not required, 
except in specific multilateral environmental agreements settings. In the law of the 
sea, however, the scenario is different, which requires cooperation in local and 
subject-specific settings, notably in marine conservation, therefore, conferral and 
delegation are required. He then analyzed whether there is subsidiarity for the 
environment management in the ATS. Though not initially appeared in the ATS, the 
idea of subsidiarity has been reflected in the CCAMLR, climate change agreements, 
and the Madrid Protocol. 

Mr. Smith further elaborated the direct and indirect indicia of subsidiarity in the 
CCAMLR. The direct indicia include a commission with legal personality, 
prescription of conservation measures, formal accounting for scientific advice, 
monitoring and enforcement, and relationship with the Antarctic treaty. The indirect 
indicia include the 2015 compliance evaluation procedure, illegal, unreported, 
unregulated fishing collective measures, Vessel Monitoring System (krill), resolutions 
for shipping activities, and proposed marine protected areas after 2011.  

Mr. Smith concluded his presentation with the lessons that can be learned from 
the CCAMLR. These lessons include delegate marine pollution, shipping operation 
and construction standards to the international maritime organization, initiate proposal 
for Marine Protected Areas network, conduct commercial and aboriginal sustenance 
whaling within the International Convention for the Regulation of Whaling regime, 
establish consultative and policy practices among the Arctic Council states (and a 
secretariat), accept the application of chemical pollutant (if not United Nations 



 3 

Framework Convention on Climate Change) regimes for the Arctic, and adopt the law 
of the sea regime as sample for regional regime.   
 
Professor Sykes 

The theme of Professor Sykes’ presentation theme was “the fall, rise and fall 
again of the northern fur seal”. Her presentation focused on a case study of the 
management of the northern fur seal, which is part of a joint project with some 
Australian scholars on seal management. In environmental management, subsidiarity 
has both advantages and disadvantages. Advantages include perceived legitimacy, 
effectiveness and enforcement, and to some extent, coherence. Disadvantages include 
the risks of “chaos” in which there might be competing, uncoordinated regimes or 
international efforts. 

Professor Sykes opened her presentation with the portrait of the rise and the fall 
of the international management regime of the northern fur seal and the 1911 Fur Seal 
Convention. This Convention was the first multilateral agreement that addressed the 
regulation of a living resource. However, the successor agreement to this Convention 
lapsed in 1984 due to US opposition to seal hunting, which led the US government to 
refuse to ratify a protocol renewing it. Does the collapse of the fur seal regime reflect 
a change in the paradigm of environmental management that this paradigm was not 
flexible enough to adapt to? Do the poor fur seals need another regime to protect 
them? 

 Professor Sykes showed the audience that the numbers of fur seals have been 
declining steadily since the middle of the last century. What is more perplexing is that 
the causes of this decline are not known yet. Professor Sykes further explained that 
the potential causes are the lower availability of prey caused by human prey, 
entanglement in marine debris, pollution, and climate change. What are international 
and national reactions to this situation? The International Union for Conservation of 
Nature has listed the fur seal as vulnerable, the U.S. has listed it as depleted under the 
U.S. Marine Mammal Protection Act. However, in Canada, though twice being 
assessed as threated by Committee on the Status of the Endangered Wildlife in 
Canada, fur seal is not yet listed under Species at Risks Public Registry. Despite the 
fact that the number of fur seal is declining, the Canadian governmental position on 
this issue reflects two positions, “they’re not about to go extinct because there are lots 
of them,” and “they don’t really live in Canada anyway so it’s not our problem.”  

As Oran Young observed, the collapse of the Fur Seal Treaty emphasized a 
worldview of environmental governance regimes. In her research, Professor Sykes 
found that the story of the northern fur seal hints that that paradigm shift has not 
entirely taken place in Canadian environmental governance – either in official and 
legal actions (like the decision on listing), or in a more diffuse, cultural sense 
(designating this species as “valued” such that it is worth studying as part of the 
Ocean Tracking Network project. 

 Professor Sykes revealed that subsidiarity is a decentralizing principle, and 
potentially a fragmentary one. In other words, the down side of subsidiarity – or at 
least of applying the presumption too liberally – is that it could increase the risk of 
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“chaos” or ineffective governance. Therefore, Professor Sykes concluded that the 
devolution of authority to less central government structures – national rather than 
international – is detrimental to biodiversity conservation if it means fragmented 
governance and loss of the benefits of coordination, information-sharing and coherent 
policy. But that risk is much lower if decentralized authorities share commitment to 
the same overarching principles. 
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