
Panel 3A The Lifespan of a Trade Agreement: NAFTA Revisions 

Moderator Debra Steger and panellists Armand de Mestral, Hugo Perezcano Diaz and David Gantz 
discussed the recent North American Free Trade Agreement (NAFTA) renegotiation rounds. They 
assessed each party’s goals and objectives, as well as potential scenarios of unsuccessful negotiations. 
There are some noteworthy benefits to revisiting NAFTA’s text despite the international community’s 
initial skepticism and uncertainty. NAFTA renegotiation enables parties to amend, eliminate and add 
new obligations to the text. Further, modern trade and investment agreements such as the Canada-
European Union Comprehensive Economic and Trade Agreement (CETA) and the Trans-Pacific 
Partnership Agreement (TPP) could influence a renegotiated NAFTA text.  

Canadian rhetoric has focused on a progressive trade agenda that includes e-commerce, labour, 
environment, gender and indigenous obligations in a new NAFTA text. The Canadian government has 
suggested that NAFTA should include institutional mechanisms for cooperation similar to the CETA. 
Further, the Canadian government wants to expand coverage of subnational entities in the US and the 
list of temporary entry professions.   

The US has proposed government procurement coverage based on the value of each party’s market. The 
US proposal would limit US coverage vis-à-vis Canada to the value of Canada’s government procurement 
market. Canada opposes this proposal, which violates the basic international law principle of non-
reciprocity.  

Furthermore, Canada is seeking to maintain binding state-to-state dispute settlement under Chapter 20 
while the US has proposed non-binding dispute settlement. Canada cautions that non-binding dispute 
settlement under NAFTA could translate into US pressure for non-binding dispute settlement under the 
World Trade Organization. 

Mexico demands compliance with NAFTA’s current rules and seeks to strengthen its dispute settlement 
system. The strong influence of the US prevented panel establishment in a dispute involving the trade of 
souvenirs between US and Mexico. This overly politicized the roles of disputing parties, namely, US 
power in shaping dispute processes and detracted from the merits of the dispute. Also, Mexico supports 
the utility of NAFTA in building a transportation and energy network between parties to improve e-
commerce, as seen in the TPP.  

The US closely aligns its interests with Canadian and Mexican positions regarding the inclusion of labour, 
environmental, e-commerce and intellectual property law issues into NAFTA renegotiation. However, US 
interests have diverged from those of the other parties in different areas. For example, the US has 
proposed a five-year sunset clause and more restrictive rules of origin for automobiles. Contrary to 
Mexico’s call for strengthening dispute settlement, the US seeks to eliminate Chapter 19 and create an 
opt-in for Chapter 20. Unfavourable rulings for the US, including on softwood lumber and its perceived 
violation of national sovereignty, inform these interests.  

NAFTA termination has serious consequences for its parties and affected corporations. Particular 
industries will immediately lose their competitive advantages, paying higher duties and relocating to 



more cost-effective jurisdictions. Increased pressure on companies to buy locally rather than from the 
other parties will change or end cross-border business relationships. To offset the financial risks and 
costs, the Canada-US Free Trade Agreement of 1988 and an increase in similar trade and investment 
agreements would likely take effect post-NAFTA.   

Panellists contemplated the Trump administration’s unilateral withdrawal from NAFTA and the need for 
congressional approval. Article 2205 of NAFTA allows a party to withdraw from the Agreement six 
months after written notice is given to the other parties. If the US withdrew, then the Agreement shall 
remain in force for Canada and Mexico. Businesses and congress members would likely file a significant 
number of lawsuits against the Trump administration upon its unilateral withdrawal. However, American 
Congress ratified and implemented the Agreement through legislation called the NAFTA Implementation 
Act of 1993. American Congress also can create and pass new laws intended to enhance its authority 
over international trade agreements.  

 


