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Since 1949, the Geneva Conventions have formed the foundation of international humanitarian law 

(IHL). The rules, set out in four conventions and three additional protocols, only apply in times of armed 

conflict and seek to protect the rights of people who are not taking part in hostilities as well as the rights 

of those who can no longer fight due to illness, injury or capture, for example.  

But how should the Geneva Conventions be applied? And, more fundamentally, how should they be 

understood? These are the questions that Jean Pictet and his colleagues sought to answer with their 1950s 

commentaries on the treaties, published by the International Committee of the Red Cross (ICRC). The 

Pictet Commentaries, as they have come to be known, are heavily based on the proceedings of the 

diplomatic conference which led to the Conventions as well as on practical experience during the Second 

World War. 

Over the six decades that have followed the Pictet Commentaries, one might have expected a notable 

decline in the frequency with which the commentaries were referenced, yet the reality is quite the 

opposite. Since 2000, the number of references to the original commentaries has dramatically increased. 

Why? Perhaps it is a consequence of the conflicts in Iraq and Afghanistan, suggests Dr. Chris Waters of 

the University of Windsor, who spoke at the 45th annual conference of the Canadian Council of 

International Law (CCIL). Regardless of the reason, the statistics demonstrate the utility and importance 

of these commentaries to the international community, be it to states, international organizations, courts, 

or academics. 

While interest in the Pictet Commentaries has remained strong over time, the face of conflict has changed. 

Large-scale international battles as witnessed in the First and Second World Wars have given way to a 

multitude of internal armed conflicts or civil wars. Lindsey Cameron, a legal advisor with the ICRC in 

Geneva who spoke at the CCIL conference, says that at least 90% of armed conflicts in the world today 

are non-international. As such, it was of utmost importance to the ICRC to provide a clear, up-to-date 

commentary on common article 3 of the Geneva Conventions, the only article that deals with these types 

of internal situations. Dr. Waters anticipates that the commentary to this article will generate a great deal 

of interest, but also a great deal of debate. 

“The ICRC determined about five or six years ago that it was time to update these commentaries so that 

they would be a reflection of what these treaties mean today, so that these treaties, adopted in 1949, are 

still relevant today,” says Cameron. 

A team of dedicated lawyers at the ICRC are working on this monumental project. It was originally  

slated to take nine years, though Cameron admits it may take longer. The team refers to a number of 

varied sources to assist in their drafting, including ICRC archives, military manuals, decisions by 

international courts and tribunals, as well as first-hand accounts of visits to prisoner-of-war camps which 

provide a better understanding of how states are actually implementing the Conventions in practice. 



 

 

Professors from outside the ICRC are also involved in the process. The draft commentaries are then 

submitted for peer review to 60 geographically-representative individuals around the world. This group 

includes a Canadian peer reviewer, Major-General Blaise Cathcart, who is Judge Advocate General of the 

Canadian Armed Forces.  

An important quality of these updated commentaries is that they include diverging views, and not 

uniquely those of the ICRC. For example, where the law is not settled or where the ICRC holds a view 

that states or academics may disagree with, the differing interpretations will be included in order to 

provide the most comprehensive understanding possible of the Geneva Conventions’ dispositions. 

When it comes to applying the commentaries in Canada, the military is at the forefront. But what use can 

a 1,400-page treaty commentary be to the Canadian military? A substitute for physical training, laughs Lt. 

Col. Paul Frost, Assistant Judge Advocate General for the Canadian Armed Forces. More seriously 

though, Lt. Col. Frost says that the commentaries have long been regarded as a touchstone of IHL 

interpretation and are an important tool for training new generations of legal officers within the Forces. 

Still, he would like to see a stronger state engagement in the new commentary’s drafting process. Could 

the lack thereof lead to some reticence in the acceptance of the updated interpretations by the military? 

Possibly, but that has yet to be seen. 

The updated commentary to the first Geneva Convention was published last March, with the others 

expected to follow on a somewhat annual basis. It goes without saying that updating the Pictet 

Commentaries is an enormous undertaking, one which undoubtedly has its pitfalls. Still, Dr. Waters puts 

it best: it’s needed, it’s persuasive, it’s timely, and it will be used. 

 


