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PANEL	C1	–	Transnational	Fight	Against	Money	Laundering	
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This	plenary	presented	an	analysis	of	international	legal	mechanisms	to	fight	money	laundering	as	well	
as	their	application	in	internal	jurisdictions.	

Michelle	 Sahou	 opened	 the	 plenary	 by	 introducing	 the	 panellists	who,	 like	 herself,	 represent	 the	 law	
students’	and	 researchers’	association	Transcontinental	Anti-Corruption	Watch.	This	organisation	aims	
to	contribute	to	the	fight	against	foreign	money	 laundering	 in	Canada.	 It	analyzes	various	 internal	and	
external	 legal	 frameworks	 to	 fight	 this	 phenomenon,	 evaluates	 its	 efficiency	 and	 makes	 respective	
recommendations.	The	association	works	in	collaboration	with	Professor	Francois	Laroque	from	Ottawa	
University	and	the	Canadian	Partnership	for	International	Justice.	The	chair	has	stressed	the	importance	
of	these	efforts,	given	the	impressive	statistics	on	foreign	money	laundering	in	Canada.	

The	 first	 panellist,	 Mr.	 Bahati	 Mujinya	 dwelled	 on	 the	 role	 of	 international	 legal	 instruments	 in	
combatting	 money	 laundering.	 The	 panellist	 started	 by	 stressing	 the	 severity	 of	 the	 impact	 of	
international	 money	 laundering	 on	 economic	 development	 across	 the	 globe.	 He	 mentioned	 that	
universal	and	regional	European	and	African	anti-money	laundering	 instruments	are	being	 internalized	
by	 domestic	 jurisdictions.	 He	 also	 defined	 the	 difficulties	 that	 could	 arise	 in	 this	 area.	 Thus,	 at	 the	
domestic	 level	 there	could	be	competence	and	admissibility	problems,	while	at	the	 international	scale	
the	process	can	be	hampered	by	absence	of	 the	competent	 jurisdiction	and	by	the	 lack	of	 the	 judicial	
cooperation	between	the	states.		
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Mr.	Mujinya	continued	further	by	presenting	a	case	of	Immunities	and	Criminal	Proceedings	(Equatorial	
Guinea	 v.	 France)	 in	 the	 International	 Court	 of	 Justice.	 In	 particular,	 he	 mentioned	 that	 this	 case	 of	
alleged	ill-gotten	gains	started	in	2008,	when	the	NGO	Transparency	International	France,	together	with	
a	group	of	private	lawyers,	filed	a	claim	within	the	Paris	Public	prosecutor	against	certain	African	Heads	
of	 state	 and	members	 of	 their	 families.	 This	 claim	 related	 to	 their	 alleged	misappropriation	 of	 public	
funds	in	their	countries	of	origin	and	the	investment	of	these	illicit	gains	in	the	French	real	estate	sector.	
Investigation	 in	 this	 case	 led	 to	 sentencing	 in	 2011	 of	 the	 son	 of	 the	 Equatoguinean	 President	 Mr.	
Teodoro	Nguemo	Obiang	Mangue	and	to	confiscation	of	his	assets	held	in	France,	including	one	building	
that	 was	 later	 declared	 by	 the	 Equatoguinean	 authorities	 to	 be	 the	 diplomatic	 premises.	 As	 for	 Mr.	
Teodoro	Obiang,	he	was	appointed	 second	vice-president	 for	national	 security	 issues	and	 thus	gained	
diplomatic	 immunity.	These	steps	permitted	Equatorial	Guinea	 in	2016	to	 file	a	case	against	France	at	
the	International	Court	of	Justice,	claiming	the	immunity	of	Mr.	Obiang	from	French	criminal	jurisdiction	
and	diplomatic	protection	for	the	seized	property.	The	Equatoguinean	authorities	based	their	complaint	
on	 the	 UN	 Convention	 Against	 Transnational	 Organized	 Crime	 (Palermo	 Convention)	 and	 on	 the	
Optional	 Protocol	 to	 the	 Vienna	 Convention	 on	 Diplomatic	 Relations.	 In	 its	 decision	 on	 conservatory	
measures	of	December	6th,	2016	the	ICJ	ordered	France	to	reverse	its	seizure	of	the	building	in	question	
for	the	period	of	the	court	deliberations	on	this	matter.	France	filed	a	counter	claim	on	the	merits	of	the	
case1.	

Based	 on	 this	 case	 the	 panellist	 concluded	 that	 anti-money	 laundering	mechanisms	 are	 inefficient	 as	
long	 as	 they	 can	be	 contested	 through	 the	diplomatic	 immunity	protection	 instruments.	He	observed	
that	even	in	the	African	Court	on	Human	and	Peoples’	Rights,	article	28	A	on	its	universal	competence	
can	become	inapplicable	when	immunities	are	concerned	(article	46	a	bis).	As	a	remedy	to	this	situation,	
Mr.	 Mujinya	 suggested	 to	 include	 provisions	 against	 the	 abusive	 use	 of	 immunities	 in	 the	 relevant	
conventions.	

The	next	panellist,	Mr.	Sage-Fidèle	Gayala	started	with	defining	money	laundering	as	any	act	or	attempt	
to	 dissimulate	 the	 origin	 of	 the	 money	 or	 assets	 derived	 from	 criminal	 activity.	 He	 noted	 that	 his	
research	 focus	mostly	on	 the	crimes	 that	precede	 the	money	 laundering	offense	or	 “primary	crimes”.	
Through	his	work	he	seeks	to	define	whether	domestic	Canadian	law	permits	the	persecution	of	foreign	
officials	who	launder	in	Canada	the	proceeds	of	their	criminal	activities.	He	also	tries	to	establish	what	
happens	when	the	primary	act	is	not	considered	as	a	crime	in	the	country	where	it	was	committed	or	in	
the	country	where	its	proceeds	are	being	laundered.	

The	panellist	stressed	that	since	the	1980s	Canada	has	out	a	lot	of	effort	into	this	domain.	He	specifically	
mentioned	the	following	legal	instruments	to	combat	money	laundering:	Canada’s	Criminal	Code	(R.S.C.	
1985,	 c.	 C-46),	 the	 Proceeds	 of	 Crime	 (Money	 Laundering)	 and	 Terrorist	 Financing	 Act	 of	 1997,	 the	
Immigration	 and	 Refugee	 Protection	 Act	 (SC	 2001,	 c	 27),	 the	 Income	 Tax	 Act	 (R.S.C.	 1985,	 c	 1	 (5th	
Supp)),	the	Corruption	of	Foreign	Public	Officials	Act	(S.C.	1998,	c.	34),	the	Justice	for	Victims	of	Corrupt	
																																																													
1	N.Veremko:	in	its	decision	of	June	6th,	2018,	the	Court	recognized	its	jurisdiction	under	the	Optional	Protocol	to	
the	Vienna	Convention.	
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Foreign	Officials	 Act	 (Sergei	Magnitsky	 Law)	(S.C.	 2017,	 c.	 21),	 the	 Freezing	 Assets	of	 Corrupt	 Foreign	
Officials	 Act	 (S.C.	 2011,	 c.	 10),	 the	 Proceeds	 of	 Crime	 (Money	 Laundering)	 and	 Terrorist	 Financing	
Act	(S.C.	2000,	c.	17),	and	the	Special	Economic	Measures	Act.	(S.C.	1992,	c.	17).	

Despite	 this	 important	 legal	 base,	 according	 to	 the	 data	 of	 the	 Financial	 Transactions	 and	 Reports	
Analysis	Centre	of	Canada	(FINTRAC)	between	590	bln.	and	1500	bln.	US	dollars	are	annually	laundered	
across	the	globe.2		According	to	the	Transparency	International’s	report	“Doors	Wide	Open.	Corruption	
and	Real	Estate	in	Four	Key	Markets”	(2017),	Canada	is	one	of	the	most	preferred	places	for	this	criminal	
activity	 among	 the	 OECD	member	 states.	 Canadian	 real	 estate	market	 is	 of	 special	 interest	 for	 such	
offenders.	 Thus,	 in	 Vancouver	 roughly	 half	 of	 the	 most	 important	 real	 estate	 titles	 are	 held	 by	 the	
structures	 that	 hide	 the	 identity	 of	 their	 beneficiaries.	 Mr.	 Gayala	 also	 mentioned	 the	 multimillion	
investments	by	high-ranking	officials	 from	 the	Central	African	 Francophone	 countries	 in	 real	 estate	 in	
the	Quebec	province	(revealed	by	the	Journal	de	Montreal).	

The	panellist	further	presented	the	factors	that	contribute	to	such	situation.	Notably,	he	underlined	the	
importance	 of	 the	 qualification	 of	 the	 primary	 crime	 in	 its	 country	 of	 origin	 in	 order	 to	 be	 able	 to	
proceed	with	international	 judicial	cooperation.	The	list	of	such	crimes	has	evolved	with	time.	 Initially,	
the	UN	 Convention	 Against	 Illicit	 Traffic	 in	 Narcotic	 Drugs	 and	 Psychotropic	 Substances	 of	 1988	 only	
focused	on	drug	trafficking.	Later,	 in	the	1990s	the	Council	of	Europe	asked	 its	members	to	 include	 in	
their	domestic	 legislation	all	serious	criminal	offenses,	the	proceeds	from	which	could	be	 injected	into	
the	official	economy.	Finally,	the	UN	Convention	against	corruption	 (2003)	enlarged	this	 list	 further.	 In	
particular,	its	articles	17,	23,	52	and	52	criminalize	money	laundering,	especially	by	public	officials.	It	also	
calls	for	international	cooperation	in	combatting	this	crime.	Still,	 it	 leaves	its	signatory	states	to	decide	
what	constitute	these	primary	offenses.	

Mr.	Gayala	clarified	that	article	324	(1-5)	of	the	French	Criminal	Code	includes	in	the	primary	crimes	the	
acts	of	corruption,	concealment,	misappropriation	of	public	money,	misuse	of	corporate	assets,	breach	
of	 trust,	 illicit	 enrichment	 and	 others.	 This	 article	 (324-1)	 also	 introduces	 the	 novelty	 notion	 of	 the	
“beneficiary	 owner”	 of	 the	 proceeds	 of	 such	 crimes.	 In	 addition	 to	 the	 penalties	 and	 imprisonment	
envisaged	by	this	article,	Article	131-2	of	the	Code	also	envisages	confiscation	of	these	illicit	assets.	

In	Canada	the	situation	is	rather	different	and	not	that	clear.	It	becomes	more	evident	when	analyzing	
its	 reservations	on	 the	particular	articles	of	 the	UN	Convention	against	corruption,	notably,	 its	articles	
14,	17,	20,	23,	52,	and	54.	Mr.	Gayala	extrapolated	the	following	conclusions	from	these	reservations:	

- Canada	can	only	divulge	personal	information	of	the	suspects	in	the	framework	of	the	bilateral	
agreement;	

																																																													
2	 Centre	 d'analyse	 des	 opérations	 et	 déclarations	 financières	 du	 Canada,	 «Qu'est-ce	 que	 le	 blanchiment	
d'argent	?»,	 in	 http://www.fintrac-canafe.gc.ca/,	 	 Miguel	 Dufour,	 Regards	 sur	 les	 facilitateurs	 juridiques	 du	
blanchiment	d’argent,	Université	d’Ottawa,	faculté	de	droit,	section	droit	civil.		
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- Canada	refuses	to	include	in	its	Criminal	Code	the	term	of	misappropriation	and	misuse	of	funds	
as	it	resembles	the	definitions	of	theft	and	fraud	in	articles	332	and	380	of	its	Criminal	Code;	

- Due	to	constitutional	restraints,	Canada	rejects	the	criminalization	of	the	illegal	enrichment;	
- Canada	 emits	 reserves	 for	 the	 adaptation	 of	 its	 domestic	 legislation	 to	 the	 norms	 on	 the	

Convention;	
- Finally,	 Canada	 only	 cooperates	 in	 the	 seizure	 and	 confiscation	 of	 the	 proceeds	 of	 money	

laundering	when	the	foreign	request	for	it	is	accompanied	by	its	final	penal	jurisdiction.	

To	 demonstrate	 such	 disparities	 between	 the	 domestic	 jurisdictions,	 the	 panellist	 referred	 to	 the	
Nguesso	 case.	 He	 mentioned	 that	 it	 started	 during	 the	 arbitration	 process	 in	 Paris	 on	 Walker	
International	Holdings	Limited	v.	the	Republic	of	Congo	(2001)	case.	This	litigation	drew	the	attention	of	
the	NGO	Transparency	 International	 to	 the	Congolese	SOCOTRAM	society,	45	%	of	which	belonged	to	
the	Republic	of	Congo	and	55	%	to	some	society	registered	in	Lichtenstein.	Transparency	International	
launched	an	investigation	in	France	to	find	its	owners.	It	appeared	that	the	sole	owner	of	this	company	
was	the	nephew	of	the	newly	elected	Congolese	president	Denis	Sassou	Nguesso,	Mr.	Wilfrid	Nguesso.	
Following	this	investigation	the	French,	Swiss	and	Luxembourg	law	enforcement	authorities	started	the	
seizure	 of	 Mr.	 Nguesso’s	 assets.	 Consequently,	 Mr.	 Nguesso	 moved	 his	 family	 assets	 to	 Canada	 and	
asked	for	permanent	residence	in	this	country	on	the	grounds	of	the	Canadian	citizenship	of	his	spouse.	
Canada	 Border	 Security	 Agency	 and	 Immigration	 Agency	 had	 conducted	 a	 lengthy	 investigation	 on	
admissibility	of	his	request,	in	particular	on	the	origin	of	its	significant	financial	and	real	estate	assets	in	
Canada	(Quebec),	but	they	lacked	sufficient	legal	grounds	for	rejecting	it.	Finally,	in	2012	his	request	was	
rejected	on	the	grounds	of	insufficient	information	provided	by	the	applicant	in	this	respect.	

In	Mr.	Mujinya’s	opinion	this	case	demonstrated	the	loopholes	in	the	Canadian	anti-money	laundering	
legislation	that	can	easily	be	exploited	by	the	wrongdoers.	In	particular	he	mentioned	such	problems	as	
inadequate	domestic	laws,	the	difficulty	of	the	identification	of	the	true	owners	of	the	trusts	and	
companies,	the	easy	access	to	the	Canadian	real	estate	market	for	foreign	investors,	the	inefficiency	of	
the	regulations	on	declaring	the	suspicious	financial	transactions,	and	the	lack	of	due	diligence	on	the	
part	of	financial	institutions,	the	weak	or	absent	control	of	the	politically	exposed	persons,	and	finally,	
the	absence	of	sanctions.	In	conclusion	the	panellist	noted	certain	new	initiatives	in	this	regard,	notably	
the	regulations	of	the	FINTRAC	of	2018	on	declaring	the	identity	of	beneficial	owners	(though	easily	
ignorable)	and	the	initiatives	across	the	country	to	raise	property	taxes	up	to	15%	for	the	foreign	buyers.		


