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There is widespread agreement that the more international law and international institutions 

reflect the plural perspectives that characterize global society, the greater the chances that 

countries will commit to upholding international norms and institutions. Yet, despite the 

increased emphasis on promoting diversity and inclusion in international law-making, there are 

no easy answers as to what does it mean for international law to be truly diverse and inclusive, 

and how do we get there? This panel looks into this challenge from two angles: the role of 

specific stakeholders (indigenous peoples, non-state actors, persons with disability); and 

diversity of perspectives in the making of two specific areas of international law: customary 

international criminal law and global climate governance. 

 

Christopher Waters situated the history of diversity in international law. Diversity in 

international law-making is an old concept but it has not been always discussed in such terms. 

There has been an extensive discussion about the subjects of law. The notion of subjects is no 

longer a popular term after World War 2, as one can list multiple actors in the international legal 

system. Dr. Waters argued that there is a conflation of international legal personality, subjectivity 

and notions of entrepreneurship and of participation in international law-making. Actors in 
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international law-making include insurgents, national liberation movements, sui generis entities 

(such as the Holy See), International Committee of the Red Cross (ICRC), indigenous people, 

and NGOs. Most of this discussion occurred after World War 2. However, it is not only post 

World War 2 that one can think of minorities; there has been discussion for a few decades on 

who are the “international actors”. The discussion was not about the relationships between those 

actors but the diversity within those actors. As Judge Prost pointed out, diversity in international 

courts and tribunals is not new; the International Criminal Court (ICC) is two decades old and 

the diversity is built into the Rome Statute. Dr. Waters asserted that it is safe to say that the 

importance of diversity has now been heightened.  

 

Ksenia Polonskaya spoke about examining the potential role of non-state actors in increasing 

diversity in international tribunals. Dr. Polonskaya argued that there is a persistent lack of 

diversity that exists across the board in the international courts and tribunals; with the exception 

of the ICC, where diversity is celebrated. This model exists in a state-centric paradigm. Dr. 

Polonskaya asserted that in most cases, it is the states that make appointments to the international 

courts and tribunals. Dr. Polonskaya outlines one exception, which is in investment arbitration 

where investors appoint arbitrators. In such a scenario, investors appoint less women. This does 

not mean that these investors are not bringing in diversity; they are doing so through the 

appointment of private law (specifically commercial law) practitioners into the international 

field.  

 

Dr. Polonskaya noted that scholarship on non-state actors do not focus on the potential role that 

non-state actors play in the context of appointment; they focus on international adjudication, or 

in the case of law enforcement, legal monitoring. Non-state actors have been successful in 

highlighting the drawbacks in environmental law. Additionally, some non-state actors such as the 

Coalition for the International Criminal Court plays a fundamental role in putting together the 

ICC.  However, what was unclear to Dr. Polonskaya is the role of non-state actors in 

appointments, which led her to investigate the diversity of the electors rather than the elected.  

Dr. Polonskaya pointed to the independent vetting bodies that exist in the context of the ICC and 

the Inter-American Commission of Human Rights. Those bodies organize appointments by the 

single society groups and actually conduct the vetting, which includes publishing an independent 

report. In fact, in the Inter-American Commission report, the linguistic diversity was highlighted 

and through such report, the precise problems in the Inter-American context was found and 

discussed. This was only done in an advisory context but such process can lead to improved 

connection between the society at large, nominees and the states.  

 

Maria Panezi discussed the reality of non-state actor involvement. She asserted that the 

outcomes of appointments are very one-sided. The body of the judges may look a little diverse, 

but there are similarities of where these judges came from; where they became educated; how 

they sound; and the nature of their arguments. As such, for diversity to flourish, Dr. Panezi 
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asserted, the backgrounds of these judges need to reflect such a diversity. For instance, it is 

essential to have diversity of viewpoints, which can be accomplished through interrogations of 

the criteria of competence and qualification. There is a problem of sovereignty, and in fact, 

sovereignty itself was born eroded.  Dr. Panezi argued that non-state actors and non-state groups 

can find a process through which they can be represented in the international organizations.   

 

Dr. Panezi questioned, “what about courts?” In regard to the World Trade Organization (WTO) 

and the International Court of Justice (ICJ) (where the first woman was appointed in 1995) there 

are elements of erosion that have been tolerated by international law. In regard to process, the 

technocratic organizations that have the practical means of solving certain issues, appointing 

experts and outsiders to look at certain problems, and creating commissions tend to begin 

appointing people. This process allows for different rationales to start integrating into the 

international sphere. Through that process, the diverse outcome begins to develop. From an 

empirical standpoint, Dr. Panezi concluded, this erosion of sovereignty is refreshing.  

 

Dr. Panezi then questioned, “what about dispute settlement?” There are different stories for 

different institutions. In the WTO, and specifically the case of asbestos, the commission created 

deadlines, formats, and received submissions which they looked at but never considered.  

However, there are other situations where non-state parties find a substantive way into the 

institution and into the adjudication process. Dr. Panezi suggested that a very obvious one is 

industry. At the national level, depending on the size and ability to lobby, they can have the ears 

of the government and can filter into the process when there is a dispute that is concerning the 

industry internationally. 

 

To determine what occurs to the rest, Dr. Panezi argued that it is necessary to breakdown the 

process and identify the sovereign moments where different voices can be heard. For example, 

creating longer nomination lists may help in choosing a diverse individual. Through the 

adjudication process itself, there are little moments that non-state parties can insert themselves. 

One major example is the EC-Seals case where there were multiple rationalities that were 

competing in that terrain, including PETA and Europe. There are several stages that the WTO 

has encountered to be able to filter through these many submissions. The founding documents do 

not speak much on the issue. In the internal documents that the appellate body has created for 

itself allows for the amicus curiae and the expert opinions to become a formal option. However, 

this does not speak to how much these options become part of the resolution.  

 

Dr. Panezi concluded that there are still many questions that need to be answered. There are still 

many processes that need to be developed through learning from the domestic systems. Dr. 

Panezi asserted that the importance of such research is that diverse courts will produce better 

decisions. Further, diverse groups involved in decision making produce more sustainable 

outcomes.   
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Brian Cox’s segment was titled “Recklessness, Mens Rea, and War Crimes: Diverse 

Perspectives in Customary International Law”. He moved the discussion to the diversity of 

perspectives regarding the sources of international law. He looked primarily at the relationships 

of states and international criminal tribunals in establishing customary law. Specifically, he 

investigated the common assertion that recklessness is a sufficient mens rea that supports a war 

crime prosecution as a matter of customary law. Such assertion rises following civilian casualties 

in armed conflict. A finding that participants in the attack acted recklessly and therefore should 

be prosecuted as a war crime. The prime example is the US military attack in Kabul, Afghanistan 

in October 2015 where the participants believed that they were striking a Taliban stronghold but 

turned out to be a trauma center. Following that attack, there were allegations that this should 

have been considered a war crime in large part because the participants should have known that 

they were attacking a trauma center and they acted recklessly. This was based largely on the fact 

that 12 minutes into the attack, there was a notification that the target was in fact a trauma center 

but the attack continued for another 17 minutes. 

 

A letter by Human Rights Watch that was submitted to the then United States’ Secretary of 

Defense, Ash Carter, makes the assertion that recklessness is a sufficient mens rea to prosecute 

serious violations or war crimes. In support of this assertion, the document cited the ICRC 

customary international humanitarian law. The 2006 ICRC study, reveals two main issues. The 

first is substantive and the other is procedural. The substantive issue is whether the international 

case law actually indicates whether recklessness is sufficient mens rea for war crimes. The focus 

of the talk was on the procedural issue, and specifically, how the international case law in 

tribunals can stand alone as a primary source of customary law.  

 

The basic formulation of customary international law is indicated in a widely highlighted case 

that comes from an opinion of the ICJ in 1969, but a more recent formulation comes from the 

International Law Commission in their 2018 draft rules on identification of international 

customary law, where the focus is on state practice. Two components exist, general state practice 

and legal obligation (opinio juris). This highlights a debate in international law that takes two 

camps: the first is the traditional approach, which focuses equally on both components and the 

second, an emerging modern approach that seeks to emphasize one aspect over the other (usually 

opinio juris) in an attempt to make international law more democratic. As an extension of the 

modern approach, there is a question about whether states alone can create customary law. This 

comes especially in international criminal tribunals where it appears that the tribunals are 

exercising state authority. The best approach to discuss the relationship of the states and 

tribunals, Mr. Cox argued, is that the collection of states acting through the UN have created an 

agent (the International Criminal Tribunal for Rwanda (ICTR) and the International Criminal 

Tribunal for the former Yugoslavia (ICTY)) and therefore these tribunals have been delegated 



5 

the authority. A similar case is the ICC which was through the ratification by states rather than 

through the Security Council. 

 

The principal agent approach, Mr. Cox argued, is appealing but contains shortcomings in failing 

to address the actual relationship between the states and the tribunals. One concern is that if the 

tribunals are agents of the principal, then certain states would have a concern that the agents 

cannot exercise jurisdiction over the principal (since the ICC would be an agent of the state). The 

other concern with the approach is that it does not account for the degree of autonomy and 

independence that the tribunal exercises once it is created. Lastly, and more importantly, is that 

the model does not answer how the agent could act to bind the principle by creating a primary 

source of customary law.  

 

The model proposed by Mr. Cox takes a nuanced approach: it breaks down the categories of 

jurisdiction into three categories: prescriptive, enforcement and adjudicative. In the nation-state 

model, there is an inefficiency in the enforcement and adjudicative jurisdiction. The collective 

states have retained prescriptive jurisdiction and extends the enforcement and adjudicative 

functions to the criminal tribunals. By doing so, it corrects the inefficiency that is established by 

international law. If these roles are consolidated, states would then have the three broad 

jurisdictions and they extend those to subsidiary sources. In such a view, the tribunals remain a 

subsidiary source in the modern approach. Therefore, the jurisprudence developed by the 

tribunals is the necessary adjudicative function but cannot stand as a primary source of 

customary law because the states have not extended that prescriptive aspect to the tribunals.  

 

Applying this model to the assertion of whether recklessness is sufficient mens rea, Mr. Cox 

found that the ICRC has engaged in soft language based on the international case law it had 

cited. However, once it was declared that this assertion is a customary rule based on the ICRC 

study, then the assertion failed to be customary law because it was strictly citing international 

case law, which, as was discussed, cannot be considered customary law. 

 

Sébastien Jodoin’s segment was titled “Challenging Ableism in International Law: Integrating 

Disability Rights in Global Climate Governance.” He began with an overview of disability 

studies. Dr. Jodoin asserted that there are three models of disability that have developed 

throughout disability studies. It begins with the Individual Medical Model, which describes 

disability as an impediment. It is based on the concept of ableism: which is the assumption that 

everyone has the same ability and everyone is able bodied and the world should be designed to 

those able-bodied people. However, the following two models challenge the first model. The first 

of those models is the Social Model of disability, which provides that disability is not an 

impairment but it is actually the barriers that exist in society that creates the problem. The other 

model is the Minority Group Model, which provides that disabled groups are analogous to 
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women or minorities as they experience discrimination based on their identity and they are 

entitled to legal measures to eliminate those discriminations. 

 

In 2006, there was a convention on disability which built on all three models and provided that 

disability results from the combined effects of the long term physical, intellectual and sensory 

impairment and the multiple barriers that they experience in society. Furthermore, it asserted that 

disability intersects with other categories. Under the convention, the state parties have a number 

of obligations: they have to consider disability rights in the developments of policies and 

programs; they have to consult with persons with disabilities; they have to put in place measures 

against discriminations; they have to promote universal design access; and they have to 

cooperate with other states, NGOs and international organization to support the realization of 

disability rights internationally. While the Convention on the Rights of Persons with Disabilities 

(UNCRPD) is a milestone for the protection of international human rights law, the rest of the 

field has largely neglected disability as a type of diversity that requires protection, recognition 

and inclusion. 

 

Dr. Jodoin argued that ableism is prevalent in how international law is made; both in the limited 

involvement of persons with disabilities in the development of international law and the ableist 

assumptions that permeates the international legal norms. The topic of his discussion was how 

disability has been largely ignored in climate governance, and what can be done about it.  

 

Dr. Jodoin noted that for fifteen years, there have been linkages between human rights and 

climate change. There have been multiple resolutions in the UN Human Rights Council that 

recognizes that climate change has an impact on human rights. The Paris agreements provides 

that human rights need to be respected when addressing climate change. In the United Nations 

Framework Convention on Climate Change (UNFCCC), there was not enough to report on the 

disability category. Both women and aboriginals have received more focus than people with 

disabilities. Dr. Jodoin asserted that there is no constituency for persons with disabilities in the 

UNFCCC. There is no provision discussing how persons with disabilities are affected by climate 

change and how they should be accommodated. This problem also extends to scholarly research 

and NGOs.  

 

Consequently, Dr. Jodoin argued that this undermines the claim to political citizenship and 

legitimacy. When legislations fail to ensure that climate adaptation efforts are accessible to 

peoples with disabilities, then they are not accessible. Additionally, if legislations to reduce 

carbon emissions in a country is inaccessible, then they are excluding a share of people from 

being part of the move to sustainability. It is therefore inequitable and undermines its 

effectiveness.  
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When inclusion and diversity is discussed, Dr. Jodoin argued, there should be a perspective that 

includes persons with disabilities. He outlined two concepts: (1) universal design, which attempts 

to accommodate as many people as possible through the way international law is practiced and 

developed and (2) resident design, which entails that an accessibility measure may help many 

other groups of people than it was originally targeting, such as the case with curb cuts.  

 

Oluwatobiloba Moody’s segment was “Rethinking the Homogenous Indigenous View: 

Promoting Indigenous Diversity within International Lawmaking.” He focused on how 

indigenous views are all placed in a homogenous box during international negotiations. This is 

the idea that all indigenous people have the same ideas or worldviews or are expected to reflect 

similar position in the negotiations. The discussion was anchored in the negotiations of the 

World Intellectual Property Organization (WIPO). WIPO is the global organization for 

intellectual property services, which is a specialized agency equipped for the promotion and 

protection of intellectual property worldwide. In 2000, it created the Intergovernmental 

Committee on Intellectual Property on Genetic Resources, Traditional Knowledge and Folklore. 

The Committee was created to facilitate the discussion of intellectual property issues arising out 

of protecting traditional knowledge and traditional cultural expressions. The committee has gone 

through many changes and took on the negotiations to ensure the protection of traditional 

knowledge. Those negotiations are now in advanced stages and the outcome is expected to be an 

international instrument which will guarantee protection for indigenous people’s traditional 

knowledge, expression and genetic resources. What is problematic, Dr. Moody argued, is based 

on four facts: (1) the primary intended beneficiaries of the protection of these instruments are 

indigenous people; (2) the genetic resources belong to indigenous people; (3) the participants and 

the key decision makers span across academia, business, member-states, international 

organization and indigenous communities whereby the  indigenous communities consist of less 

than a fifth of the participants; and (4) negotiations are taking place against a backdrop of a 

system which itself does not represent the hopes and aspirations of all indigenous people.  

 

Dr. Moody reviewed the negotiations. The negotiations are held for five days. They start with an 

indigenous panel; it has three indigenous representatives with the hopes of including the views of 

those representatives into their discussions. However, Dr. Moody suggested that this is not 

always the case. The negotiations have a combined formal and informal sessions. In the formal 

sessions, only two indigenous representatives are allowed to be involved and these two 

representatives are tasked with articulating the views of all indigenous groups across the 

negotiations. This creates a problem for diversity in law making.  

 

Dr. Moody provided a few recommendations to help with those negotiations, specifically 

providing quantitative and qualitative support for indigenous participants. There is a need to 

improve indigenous capacity and ability to engage in the diverse scope of indigenous 

representation. There is a need to target capacity and awareness towards regions that have 
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insufficient or ill prepared indigenous participants. The methodology has to be improved. There 

is also a need to bring more awareness amongst the negotiators themselves (member states) to 

understand the diversity of indigenous experiences. It is crucial to understand that indigenous 

people are not just one block but represent a diversity of views and opinions.  

 

Dr. Moody concluded that the ability of the international process to take on these views, even 

though it slows down the process and creates more hurdles to overcome, increases the legitimacy 

of the outcomes and helps with greater ease of implementation of the outcomes. This is due to 

the obvious fact that such a process infuses the instrument with greater diversity of the 

beneficiaries. 


