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BY: SARAH VOLSTAD 

With roughly 75% of the world’s mining and exploration companies domiciled in Canada, it is 

unsurprising that our Northern nation is a global leader in these industries. However, a recent study 

published by the Justice and Corporate Accountability Project (JCAP) casts a dark shadow on Canada’s 

mining success and leaves little to be proud of.  

The report, entitled The Canada Brand: Violence and Canadian Mining Companies in Latin America, 

sheds light on the violence and human rights violations committed by Canadian mining and exploration 

companies operating in Latin America. The study identifies a disturbing number of incidents involving 

injury, disappearance, sexual violence and even death, documented between 2000 and 2015 across 14 

South and Central American nations. The victims of this violence include various members of the local 

population: mine workers, indigenous leaders, women and children, to name a few. And yet, as the report 

reads, “neither the Canadian government nor industry are monitoring or reporting on these incidents.” 

“Canada has so far failed to put in place an adequate legislative framework to regulate these companies, 

to require them to minimize their impact and the possibility that they might be engaged in human rights 

violations or environmental harm overseas,” says Dr. Penelope Simons, a professor at the University of 

Ottawa, during a panel discussion on business and human rights at the 45th annual CCIL conference on 

November 3
rd

, 2016. “[Canada has] not put in place an effective complaints mechanism or addressed the 

obstacles that are faced by foreign plaintiffs who wish to bring claims against Canadian mining 

companies in Canadian courts.”  

The UN Guiding Principles on Business and Human Rights (UNGP), endorsed by the UN Human Rights 

Council in 2011, set forth standards that States and businesses should follow in dealing with corporate 

impunity in relation to human rights violations. The UNGP rest on three pillars: a State obligation to 

protect human rights, a corporate responsibility to respect human rights, and access to an effective remedy 

for victims of business-related abuses, both at the corporate as well as at the State levels. 

The international community has not turned a blind eye to Canada’s lack of oversight. Various UN bodies 

— including the UN Special Rapporteur on Toxic Waste, the Committee on the Elimination of Racial 

Discrimination and the Committee on the Rights of the Child — have expressed their concerns that 

Canada lacks the proper framework to deal with extraterritorial human rights violations. Earlier this year, 

close to 200 nongovernmental organizations from Latin America and beyond addressed Prime Minister 

Justin Trudeau in an open letter demanding increased regulation as well as mechanisms for corporate and 

State accountability. 

For Canada’s part, it is not ignorant to the problem. In an effort to reinforce its expectation that Canadian 

companies will comply with ethical standards in their operations abroad, the Government of Canada put 

in place its enhanced Corporate Social Responsibility (CSR) Strategy, building off the previous CSR plan 

to better help Canadian companies strengthen their CSR practices and identify problems early on. Still, 

Dr. Simons points out that even the enhanced CSR Strategy fails to meet UNGP standards. 



 

 

Corey Wanless, a lawyer at the Toronto-based firm Klippensteins, knows first-hand the problems that 

face foreign plaintiffs who seek remedy in Canada. Along with the firm’s founder Murray Klippenstein, 

Wanless is currently representing 13 Mayan Q’eqchi plaintiffs before Ontario courts in three important 

lawsuits against HudBay Minerals Inc. for alleged human rights violations in Guatemala, a country in 

which the JCAP report found physical violence to be most prevalent.  

Contrary to some, Wanless believes that Canadian law in its current state can play a useful role in 

remedying human rights abuses abroad. The proof, he says, are the present lawsuits. “When we started 

these lawsuits [six years ago], we knew we would immediately face two very large hurdles: one regarding 

jurisdiction and the other regarding how corporations organize themselves through layers of subsidiaries.”  

The latter is worth exploring further. Many Canadian mining corporations create subsidiary companies to 

operate their mines in Latin America. They develop a complicated corporate web in an effort to avoid 

taxes and liability, among other reasons, since the parent company and all of its subsidiaries are separate 

legal entities. Can the Canadian parent corporation be sued for the fault of its subsidiary in a foreign 

country? In the cases at hand, Wanless is putting forward the argument that the parent company can be 

negligent in the management of its subsidiaries. “So far, that’s had traction in the courts,” says Wanless. 

“But we’ve only gotten through one hearing and it will ultimately be decided at trial. That trial is still 

many years away.” 

Although Wanless believes that litigation can work, he recognizes the many problems it presents: it is 

expensive, time-consuming and thus requires an important commitment on behalf of the client. 

Furthermore, litigation is confined to wrongs that the legal system recognizes. Also, insofar as foreign 

plaintiffs are involved, complications due to language and cultural barriers create additional difficulties. 

So what does Canada need? A legislative proposal, entitled the Global Leadership in Business and 

Human Rights Act, was drafted by the Canadian Network on Corporate Accountability (CNCA) and 

released in early November. The model legislation provides the Canadian Government with a blueprint 

for the creation of an effective human rights ombudsperson for the operations of Canadian extractive 

companies abroad. Emily Dwyer, coordinator of the CNCA and a speaker on the panel, suggests that an 

independent ombudsperson’s office would be a quicker alternative to litigation, would allow for a broader 

range of complaints and a greater discretion in the possibility of outcomes, and would encourage the 

participation of the people directly involved in the situations. So far, the proposal is just that: a proposal. 

But Dwyer hopes it is the pen that will rewrite the way Canada monitors its corporations abroad, reports 

on their activities and provides access to an effective remedy in cases of abuse. 


