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47th	Annual	Conference		
International	Law	at	the	Boundaries	

November	1-2,	2018,	Ottawa	

Panel	F1	–	Canadian,	UK	and	European	Perspectives	
on	Rebuilding	Trade	and	Investment	Relationships	After	Brexit	

Chair:	 	 Valerie	Hughes	–	Queen’s	University,	Faculty	of	Law,	Senior	Fellow	CIGI	

Speakers	 Armand	de	Mestral	–	Faculty	of	Law,	McGill	University,	Senior	Fellow	CIGI	
Lorand	Bartels	(via	video)	–	University	of	Cambridge	
Joris	Larik	–	Leiden	University	
Andrea	Bjorklund	–	Faculty	of	Law,	McGill	University,	Senior	Fellow	CIGI	

Rapporteur:		 Kate	Raffety	

Armand	de	Mestral,	Faculty	of	Law,	McGill	University,	Senior	Fellow	CIGI,	discussed	post-Brexit	Trade	
between	the	UK	and	Canada	from	a	Canadian	perspective.	Professor	Mestral	 is	currently	researching	
the	law	of	international	economic	integration.	The	essence	of	concern	in	this	discussion	is	the	future	of	
economic	relations	between	Canada	and	the	United	Kingdom	(UK)	in	the	eventuality	of	Brexit.	The	UK	is	
almost	certain	to	leave	the	European	Union	(EU)	and	it	 is	assumed	for	the	purposes	of	this	discussion.	
International	relationships	that	link	Canada	and	the	UK	have	been	filtered	over	the	years	by	the	EU.	The	
question	now	 is	 how	Canada	 can	 recreate	 relationships,	 and	 in	 particular	 build	 and	maintain	 a	 viable	
relationship	with	the	UK.		

There	is	a	withdrawal	Act	by	which	the	UK	parliament	has	said	that	on	the	day	of	Brexit	the	EU	law	in	
force	 in	 Britain	will	 remain	 in	 force.	 The	 particulars	 of	 withdrawal	 agreement	 are	 being	 discussed	 to	
determine	 how	 Britain	 will	 leave	 the	 EU.	 The	 terms	 of	 withdrawal	 will	 include	 a	 status	 of	 persons	
agreement	 and	 a	 statement	 of	 how	 the	 freedom	 of	 movement	 will	 be	 maintained.	 The	 long-term	
relationship	between	the	UK	and	the	EU,	however,	is	not	currently	being	planned	and	the	phase	in	may	
end	up	being	a	long	goodbye.		
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The	 current	 idea	 is	 that	 there	will	 be	 a	withdrawal	 agreement	 accompanied	 by	 a	 19-month	 phase	 in	
where	Britain	will	still	be	considered	part	of	the	EU.	For	Canada,	this	means	they	can	continue	to	treat	
Britain	as	part	of	the	EU.	It	may	end	up	that	all	the	UK	foreign	service	get	tied	up	in	these	questions	and	
they	may	be	arguing	with	the	EU	for	the	rest	of	time.	The	phase	in	and	withdrawal	is	one	scenario	which	
officials	are	trying	to	achieve,	but	it	would	be	irresponsible	to	not	discuss	the	possibility	of	a	hard	Brexit	
where	on	the	29	March	there	is	no	agreement	about	withdrawal	in	place.	There	are	many	other	possible	
scenarios	 between	 not	 leaving,	 leaving	 with	 phase	 in	 and	 Brexit.	 Nevertheless,	 the	 Canadian	
government	must	prepare	for	a	new	relationship	outside	of	the	EU,	possibly	as	early	as	29	March	2019.	
Bartels	and	Mestral	are	doing	a	study	on	this	topic	presenting	on	19	December.		

It’s	worth	thinking	in	broader	terms	about	what	happens	when	a	state	leaves	a	regional	economic	union.	
The	UK	was	a	founding	member	of	the	GATT	and	therefore	has	rights.	In	some	senses,	however,	without	
an	agreement	with	WTO	members,	it	is	unclear	what	the	consequences	will	be.	Canada	is	not	the	only	
country	 struggling	 with	 these	 questions	 about	 what	 will	 happen	when	 the	 UK’s	 status	 changes,	 how	
agreements	can	be	reasserted	and	how	Canada	accepts	the	new	reality.	It	is	important	to	keep	in	mind	
that	 all	 these	 treaty	 changes	 have	 significant	 domestic	 legislative	 backup.	Mestral	 suggests	 that	 as	 a	
matter	of	analysis	one	must	think	at	several	 levels	when	looking	at	what	the	future	relationship	might	
be.	 The	UK	must	 think	 about	maintaining	 preferential	 arrangements	 in	 a	 seamless	 fashion.	 There	 are	
particular	areas	where	Canada	cannot	drop	the	ball	because	there	are	immediate	trade	consequences,	
such	as	civil	aviation,	nuclear	matters,	highly	regulated	commodities	and	other	treaties	that	bind	them	
directly.		

The	UK	has	proposed	tariffs	and	it	is	hoped	they	will	be	accepted	but	this	is	currently	up	for	negotiation.	
If	they	cannot	negotiate	or	if	negotiations	go	sour	most	people	believe	that	they	have	a	right	as	a	WTO	
member	for	a	minimum	standard	of	treatment.	The	negotiation	will	 likely	be	painful	and	might	not	be	
settled	by	29	March.	Further,	 it	 is	unclear	at	what	rate	the	quotas	will	be	set	and	what	they	have	the	
right	 to	charge.	The	CETA	 is	a	big	question	and	the	Canadian	government	has	expressed	they	want	 to	
maintain	 it	 and	 seek	 a	 seamless	 passage	 from	 an	 EU	 regime	 to	 an	 independent	 agreement.	 The	
problems	may	be	more	on	Canadas	side	because	of	the	complicated	customs	legislation	that	does	not	
easily	allow	for	tariff	determinations.	There	is	a	tendency	to	focus	on	just	the	most	essential	treaties	but	
the	UK	has	expressed	that	they	will	consider	themselves	bound	by	these	treaties	and	is	expecting	that	
other	 countries	will	 agree	 to	 this.	 There	 are	 a	 lot	 of	 issues	 to	 consider	 and	 it	 is	 a	moving	 target.	 The	
major	effort	is	towards	delaying	the	problem	to	19	months	in	the	future.		

	 	



3	
	

Lorand	 Bartels,	 University	 of	 Cambridge	 addressed	 post-Brexit	 trade	 between	 the	 UK	 and	 Canada	
from	a	UK	perspective.	Bartels	joined	via	video	because	he	is	involved	in	Brexit	in	the	UK	and	discussed	
the	UK’s	approach	to	rolling	over	the	third	country	free	trade	agreements.	The	starting	point	is	that	the	
government	was	going	to	try	to	renegotiate	the	same	agreements	by	March	2019,	but	this	is	now	seen	
as	unrealistic	and	has	abandoned	the	plan.	Instead,	there	are	agreements	that	countries	will	continue	to	
treat	the	UK	as	a	member	state	of	the	EU.		

Constitutionally	 speaking	 the	 UK	 is	 able	 to	 sign	 and	 ratify	 international	 agreements	 but	 legislation	 is	
required	 to	 ratify	 them.	 The	 trade	deal	 before	parliament	 is	 designed	 to	 shortcut	 this	 process	 and	 to	
authorise	 the	 government	 to	make	 new	 agreements	 by	 executive	 action.	 This	 is	 controversial	 and	 is	
finding	 a	 difficult	 passage	 through	 parliament.	 Clause	 2	 of	 the	 bill	 regards	 implementation	 of	 the	
international	trade	agreement.	The	bill	later	defines	an	international	trade	agreement	to	include	a	free	
trade	agreement.	It	is	unclear	how	far	the	definition	extends	as	there	are	many	agreements	that	relate	
to	trade.	For	example,	some	environmental	agreements	have	trade	aspects,	such	as	those	for	banning	
the	trade	of	some	substances	and	endangered	species.		

It	 is	unclear	 if	 these	are	 included	as	a	 trade	agreement,	or	whether	 the	bill	 is	 focused	on	agreements	
that	reduce	obvious	barriers	to	trade.	Modern	free	trade	agreements	are	about	more	than	duties	and	
quotas	and	include	food	and	product	safety.	Therefore,	a	trade	bill	could	cover	topics	that	would	usually	
go	through	a	parliamentary	procedure.	 It	 is	unusual	for	a	bill	 to	be	made	by	the	minister	for	food	and	
safety	 standards.	 The	 government	 is	 able	 to	 implement	 replacement	 international	 trade	 agreements	
even	where	 it	would	not	be	 legally	binding.	 For	example,	 those	 that	have	been	signed	and	are	not	 in	
force	such	as	the	CETA.		

Regarding	 what	 a	 rolled	 over	 agreement	 may	 contain,	 one	 may	 be	 forgiven	 for	 thinking	 it	 will	 be	 a	
simple	copy/paste	of	the	current	arrangement	with	an	edit	for	technical	changes.	However,	there	were	
some	 aspects	 of	 third	 country	 arrangements	 that	 will	 not	 work.	 The	 UK	may	 lose	 benefits	 under	 an	
agreement	if	it	copies	the	rules,	either	directly	or	indirectly.	In	the	EU’s	technical	notes,	it	has	said	it	may	
be	 time	 to	 change	 sources	 of	 supply	 from	 the	 UK	 to	 EU	 in	 order	 to	 mitigate	 future	 losses.	 Another	
problem	is	that	a	party	may	not	be	happy	without	some	changes,	for	example,	countries	that	have	used	
the	UK	as	a	hub	and	will,	therefore,	have	reduced	economic	benefits	if	there	is	a	simple	rollover.		

It	 is	unclear	what	will	happen	because	agreements	are	 subject	 to	 the	EU	and	UK	negotiation	on	 their	
future	 economic	 partnership.	 It	 is	 a	 legal	 necessity	 to	 determine	 rules	 of	 origin	 issues	 and	 for	 third	
countries	 to	be	able	 to	work	out	 the	economic	 value	of	 future	agreements.	Another	 issue	 is	how	 the	
trade	deal	fits	 into	the	narrative	of	taking	control	and	giving	the	government	the	power	to	 implement	
regulations.	 The	 controversial	 aspect	 is	 that	ministers	 are	 given	 the	 power	 to	 convert	 legislation	 into	
new	 rules	 without	 parliamentary	 scrutiny.	 The	 same	 thing	 exists	 at	 an	 international	 level.	 This	 is	 a	
revolutionary	 process	 and	 the	 government	must	 act	 in	 the	 area	 of	 free	 trade	 agreements	 to	 provide	
continuity	and	to	give	the	executive	powers	it	would	not	usually	have	under	parliamentary	rules.		
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Joris	Larik,	Leiden	University,	discussed	Brexit	and	the	Law	of	Treaties:	Continuity,	Rupture	and	New	
Deals	for	'Global	Britain'	from	a	European	perspective.	The	EU	is	an	active	treaty	maker	with	extensive	
powers	 that	work	 alongside	member	 states.	 The	 EU	operates	 supranationally,	 dealing	with	 trade	 and	
everything	 except	 for	 security	 and	 defence.	 In	 the	 intergovernmental	 sphere,	 member	 states	 are	 in	
charge	and	the	EU	is	reactive.	For	example	EU	treaties	governed	by	EU	law	existing	between	Canada	and	
the	 EU	 for	 security	 and	 defence.	 The	 EU	 likes	 to	 export	 its	 own	 values,	 models	 of	 integration	 and	
regulation	 so	 there	 is	 a	 normative	 dimension	 involved.	 There	 is	 nothing	 necessarily	 inherently	 good	
about	what	the	EU	does	and	it	is	often	out	for	its	own	benefit.		

Research	 clinics	 show	 the	 EU	 has	 always	 been	 active	 in	 treaty	making	 processes.	 There	 are	 different	
forms	of	 association	with	 the	EU,	 either	 a	 light	 framework	 cooperation	agreement	or	 a	deep	 form	of	
cooperation	 such	 as	 association	 or	 membership.	 The	 CETA	 falls	 somewhere	 in	 between	 these	
delineations	and	forms	a	new	generation	of	trade	agreements	that	include	an	investment	court	system	
and	more	coverage	in	issue	areas	beyond	the	WTO.	A	map	of	the	bilateral	treaties	shows	that	more	than	
half	of	 the	 treaties	are	made	with	only	19	countries.	This	 shows	selectiveness	and	economic	 strategic	
importance.	Canada	is	one	of	these	countries	with	39	treaties	signed	on	a	bilateral	basis.		

There	are	also	multilateral	agreements	that	include	the	EU	and	Canada	as	parties.	It	is	unclear	if	the	UK	
must	re-join	these	agreements	and	what	the	consequences	are	in	terms	of	membership	for	the	EU	and	
Canada.	The	Financial	Times	recently	found	that	of	all	the	treaties	of	which	the	UK	benefits	by	virtue	of	
being	an	EU	member,	700	will	cease	to	be	in	force	and	they	will	have	to	claw	their	way	back	in	through	
other	agreements	and	separate	negotiations.	The	validity	of	 the	agreements	between	EU	and	Canada	
will	 not	 be	 affected	 by	 this	 and	 they	 will	 remain	 in	 force.	 In	 the	 multilateral	 sphere,	 the	 terms	 of	
membership	 are	 affected	 such	 as	 the	WTO.	 Instead	of	 dealing	with	one	 large	market,	 there	will	 be	 a	
large	and	a	medium	market	and	both	the	EU	and	the	UK	will	have	to	renegotiate.		

Larik	made	a	Brexit	External	Treaty	Continuity	chart	that	helps	determine	some	of	the	questions	of	what	
the	 UK	 should	 do	 from	 the	 EU’s	 point	 of	 view.	 Continuity	 may	 require	 negotiations	 of	 new	 trade	
agreements	with	external	partners	which	will	have	to	be	signed	and	ratified.	Taking	back	control	 from	
the	EU	means	the	UK	gains	the	ability	to	have	autonomous	trade	policies	and	the	means	to	negotiate	
their	 own	 agreements	 but	 this	 depends	 on	 the	 consent	 external	 partners	 which	may	 or	may	 not	 be	
given.	In	a	way,	therefore,	the	control	is	passed	onto	external	trade	partners.		

When	researching	EU	and	US	data	it	was	found	that	the	data	is	not	reliable	because	there	are	different	
numbers	between	databases.	This	is	something	for	Canada	to	consider	in	their	global	affairs.	The	CETA	
appears	to	be	a	multilateral	agreement	because	Canada,	the	EU	and	the	28	member	states	are	involved.	
From	the	point	of	view	of	the	EU,	however,	 it	 is	a	bilateral	agreement	because	member	states	form	a	
collective	entity.	This	is	reflected	in	the	way	that	agreements	are	phrased	between	Canada	and	the	EU	
member	 states.	 Even	 if	 the	 UK	 states	 it	 is	 a	 party	 to	 an	 agreement	 and	 moves	 outside	 the	 EU	 to	
trilateralise	 the	 agreement,	much	 of	 the	 agreement	 would	 likely	 have	 to	 be	 amended	 for	 the	 UK	 to	
benefit	from	it.		
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These	 contingencies	 will	 depend	 on	 the	 future	 EU	 and	 UK	 relationship.	 The	 UK	 government	 has	
suggested	their	policies	may	be	incompatible	with	the	existing	models	where	close	association	with	the	
EU	gives	easy	access	to	the	EU’s	market.	There	are	trade-offs	with	all	of	this,	for	example,	the	ability	to	
have	autonomous	policy	may	be	lost	or	heavy	legal	constraints	may	be	imposed	in	exchange	for	access	
to	the	EU’s	market.	The	footnote	that	Bartels	mentioned	doesn’t	necessarily	say	that	the	EU	will	help,	
but	that	the	EU	will	notify	other	states.	It	is	up	to	the	external	partners	to	form	an	opinion.	There	is	an	
interdependence	 between	 the	UK	 and	 the	 EU	 as	 close	 trading	 partners	 that	will	 not	 be	 disentangled	
soon.	It	is	a	space	to	watch	in	the	coming	years.		
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Andrea	 Bjorklund,	 Faculty	 of	 Law,	 McGill	 University,	 Senior	 Fellow	 CIGI,	 addressed	 post-Brexit	
investment	arrangements	and	the	pluralist	transnational	perspective.	There	is	a	project	being	worked	
on	 with	 a	 colleague	 from	 the	 British	 Institute	 of	 International	 Comparative	 Law	 and	 a	 postdoctoral	
fellow.	Their	focus	is	the	investment	promotion	and	protection	in	the	Canada	and	UK	trade	relationship.	
Specifically,	if	there	is	an	investment	chapter	in	a	free	trade	agreement	what	would	it	contain	and	what	
would	the	contentious	negotiations	be	around	it?	Investment	flows	in	2017	show	$97.9	from	Canada	to	
the	UK,	and	$41.8	from	the	UK	to	Canada.	There	has	been	criticism	directed	at	international	investment	
agreements,	 stemming	 from	 the	 early	 2000s	 and	 these	 legitimacy	 concerns	 were	 never	 adequately	
addressed.	The	concerns	about	international	investment	agreements	can	be	divided	into	five	categories,		

1. Sovereignty.	 Investment	 agreements	 constrain	 state	 sovereignty	 and	 infringe	 on	 a	 state’s	
regulatory	 space.	 They	 may	 impose	 a	 regulatory	 chill	 where	 governments	 do	 not	 enact	
regulations	 out	 of	 fear	 that	 they	 will	 be	 called	 before	 a	 foreign	 tribunal	 and	 have	 to	 pay	
damages	because	of	the	regulatory	measure.		
	

2. Coherence	or	lack	of	coherence,	and	inconsistency	of	decisions.	Bilateral	investment	treaties	and	
free	trade	agreements	with	investment	chapters	may	lead	to	situations	where	there	is	a	tribunal	
constituted	 for	 the	 purpose	 of	 a	 particular	 dispute.	 Tribunals	 have	 produced	 inconsistent	
decisions	in	these	instances	with	respect	to	the	legal	standard	or	the	application	of	facts	to	the	
law.	
	

3. Transparency.	In	North	America	the	transparency	of	decisions	was	dealt	with	in	2001.	In	Europe	
this	 is	 still	 a	 hot	 issue.	 Even	 though	 there	 has	 been	 some	 response	 with	 the	 Mauritius	
Transparency	Convention	not	many	states	have	signed	on	and	it	may	not	be	useful.		
	

4. The	identity	of	the	decision	makers.	Who	the	arbitrators	are,	their	ethical	standards	and	whether	
they	 are	 allowed	 to	 act	 as	 counsel	 and	 expert,	 in	 addition	 to	 being	 an	 arbitrator,	 are	 all	
questions	of	concern.		
	

5. Amalgamation	 of	 process.	 There	 are	 related	 concerns	 around	 third	 party	 funding	 and	 the	
possibilities	 of	 treaty	 shopping/nationality	 planning	 to	 take	 advantage	 of	 investment	 treaties.	
There	are	similar	concerns	with	parallel	claims.		

This	 list	 gives	 an	 idea	 about	why	 investment	 treaties	 are	 undergoing	 revision	 and	 the	 concern	 about	
what	 the	provisions	would	hold.	Many	of	 these	concerns	are	 responsive	 to	 the	 large	set	of	 legitimacy	
criticisms.	There	are	three	main	focal	points	for	reform,			

1. Dispute	 settlement.	 Investor	 state	 dispute	 settlement	 has	 been	 the	 focus	 of	many	 legitimacy	
criticisms.	 It	 is	 unclear	 what	 the	 UK	 and	 Canada	 treaty	 may	 include	 with	 regard	 to	 dispute	
settlement.	 In	the	 last	year,	Canada	has	three	different	provisions	on	dispute	settlement	 in	 its	
treaties.	It	has	the	investment	court	system	in	the	CETA	which	is	a	treaty	specific	court	for	that	
particular	treaty.	It	also	has	what	might	be	called	old	fashioned	dispute	settlement	in	the	CPTPP.	
In	 NAFTA	 2.0	 there	 is	 no	 investor	 dispute	 settlement.	 Therefore,	 it	 is	 unclear	 what	 Canada’s	
likely	 position	 will	 be.	 	 The	 UK’s	 position	 is	 more	 difficult	 to	 determine	 because	 of	 the	
uncertainty	of	endorsement	for	a	multilateral	 investment	court.	The	positions	of	the	European	
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Commission,	 the	EU,	 the	Court	of	 Justice	of	 the	EU	 (CJEU)	and	Canada	will	 influence	whether	
there	is	will	be	momentum	for	a	multilateral	investment	court.	
	

2. Limitations	on	substantive	obligations	undertaken	by	states.		Canada	has	limited	the	general	due	
process	 provision,	 known	 as	 the	 fair	 and	 equitable	 treatment	 standard,	 to	 the	 minimum	
standard	under	customary	international	law.	The	CETA	contains	a	laundry	list	approach	to	what	
constitutes	 a	 violation	 of	 fair	 and	 equitable	 treatment.	 These	 approaches	 are	 attempts	 to	
constrain	tribunal	discretion	in	determining	what	a	violation	would	encompass.	Agreements	are	
likely	 to	 be	 along	 the	 lines	 of	 limiting	 state	 treaty	 obligations	 and	 trying	 to	 preserve	 state	
regulatory	space.	
	

3. Imposition	of	regulations	on	foreign	investors.	Investment	treaties	are	state	to	state	instruments	
but	 do	 allow	 space	 for	 investors	 to	 submit	 claims.	 They	 do	 not	 impose	 direct	 obligations	 on	
investors,	 however,	 there	 are	 indirect	 obligations	 in	 some	 treaties.	 To	date,	 Canada	has	been	
proactive	in	including	corporate	social	responsibility	in	treaties,	but	this	is	aspirational.	Whether	
the	 agreement	 between	 Canada	 and	 the	 UK	 may	 move	 to	 impose	 a	 binding	 obligation	 on	
investors,	 there	 are	 some	 impediments	 including	 applicable	 law	 concerns.	 As	 such,	 the	
obligations	of	investors	are	often	found	in	host	state	law	and	not	in	the	treaties	themselves. 

These	are	three	interesting	areas	of	discussion	in	the	eventuality	of	public	negotiations	between	Canada	
and	the	United	Kingdom.	This	is	placed	against	the	backdrop	of	a	flux	in	the	international	investment	law	
world.	


