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This panel was divided into three parts, with each Speaker presenting a different 

issue related to trade and sustainable development. 

 

Bernard Colas – Legal Barriers to the Transfer of Clean Technology 

 

Mr. Colas’ presentation focused on the legal barriers to the diffusion of clean 

technology from developed to less developed countries and on strategies to mitigate those 

barriers. In his view, these legal barriers are unduly obstructing private actors who would 

otherwise play a major role in the global proliferation of environmentally friendly 

technology. 

 

Mr. Colas began by presenting a case study to highlight these barriers. One of his 

clients produces parabolic solar concentrators—aluminum discs that facilitate thermal 

electricity production. His clients would like to sell their products into geographic areas 

with large amounts of sunlight (e.g. North Africa), as those environments use this 



technology most efficiently. In an ideal world, his client would completely transfer its 

technology to an implementing nation, and would receive royalties for its use. This would 

mean that the implementing firm would be almost completely independent in building and 

operating the technology. However, that is not always possible, as different countries 

present different legal barriers to the transfer of technology. As a result, his client must 

make strategic decisions about the extent to which it allows its technology to penetrate a 

foreign market. 

 

These legal barriers can be organized into five broad categories. The first type of 

barrier is the customs duty. For example, the Asia-Pacific Economic Cooperation (APEC) 

applies a 5% tariff on environmental goods. While this has historically be a barrier to 

transfer, things are changing; the WTO is currently negotiation an Environmental Goods 

Agreement to further liberalize trade in sustainable technologies, and countries like Brazil 

have begun offering customs incentives for clean imports. 

 

The second roadblock is certification and other non-tariff barriers. These include, 

inter alia, accreditation for standards, public procurement and other local content 

requirements, subsidies that benefit domestic competitors, and tax incentives for developing 

technology domestically. 

 

The third barrier is intellectual property (IP) protection. In order for a private entity 

to protect its intellectual property, it must undertake a number of costly or time-consuming 

steps. This is certainly the case for both patents and trademarks. Some companies have tried 

to avoid these administrative obstacles by protecting their property with trade secrets, 

however that is unsurprisingly uncertain. A newer intellectual property problem has arisen 

with the restriction of so-called “grant-back” provisions. Historically, these provisions have 

restricted a licensee’s ownership or any improvements or modifications it might make to a 

licensor’s technology. However, certain countries (e.g. BRICs) do not allow those types of 

provisions. This presents a strong disincentive to transfer technology to those countries. A 

final IP barrier is the existence of compulsory licensing. Compulsory licensing allows a 

country to compel a private entity to license a domestic producer to make use of its patent. 

The patent owner still receives royalties, however usually at a lower price than it would 

normally charge.  

 

The fourth barrier is measures interfering with the full enjoyment of royalty 

payments. In some countries, royalties are limited by tax deduction limitations and tax 

withholding. The final barrier is expropriation; governments can, through a variety of 

means, expropriate property and may not provide compensation. This constant fear is 

makes investing a risky business.  

 

The final barrier is the potential lack of effective enforcement of rights. The risks 

above are all government-made legal risks. However, there are also judicial barriers. In 

some countries, judiciaries are plagued with corruption. Others lack the resources to 

facilitate effective, timely and non-discriminatory rights enforcement. However, one way 

around this is to make use of the NY Arbitration Convention; many countries have agreed 



to respect and enforce arbitral awards, and so committing to arbitration is a good way to 

mitigate exposure to fragile or unstable legal systems. 

 

Mr. Colas concluded by suggesting that these barriers can and should be mitigated 

by both companies and governments. For example, companies should engage with good 

lawyers to plan their patent and trademark strategy, and draft licenses and other agreements 

that make use of the growing international arbitration mechanisms. Governments, on the 

other hand, should continue to reduce barriers such as enjoining grant-back restrictions, 

while also continuing toward towards the security and predictability of their judicial 

systems. 

 

 

Lampros Stougiannos – Update on Trade Disputes in the Renewable Energy Sector 
 

Mr. Stougiannos’ presentation was an update of trade disputes in the renewable 

energy sector, with a specific focus on WTO case law. By way of background he noted that 

a new Bloomberg report estimated that $12.1 trillion must be invested in new renewable 

power generation over the next 25 years in order to limit climate change. Thus the industry 

is poised for rapid growth, especially in emerging markets; the law must now catch up to 

facilitate that growth.  

 

This presentation was split into three parts: (i) international trade law and international 

environmental law; (ii) renewable energy programs; and (iii) relevant international trade 

law concepts and the WTO agreements. 

 

International Trade Law and International Environmental Law 

 

In the past, there were treaties governing both of these areas. At a high level of 

generality, there are a number of international trade agreements relevant here, for example: 

the WTO agreements, the North American Free Trade Agreement (NAFTA), the TPP, 

CETA, and many other multilateral and bilateral trade agreements. There are also a number 

of relevant environmental treaties, such as the UN Framework Convention on Climate 

Change (UNFCCC), the Kyoto Protocol, and the Paris Agreement. 

 

In Mr. Stougiannos’ view, these two areas are beginning to merge. While 

historically trade treaties were often focused on getting goods from one place to another 

without having to deal with tariff or border restrictions, provisions governing sustainable 

developing are increasingly finding their way into trade treaties. For example, the preamble 

of the Marrakesh Agreement Establishing the World Trade Organization provides that trade 

should be conducted to allow the optimal use of the world’s resources in accordance with 

the objective of sustainable development. At the same time, environmental law treaties are 

becoming sensitive to more than just protecting the environment as such. For example, 

Article 3.5 of the UNFCCC provides that measures taken should not constitute means of 

arbitrary or unjustifiable discrimination or disguised restrictions on international trade. 

Thus there is an increasing tension between these two previously separate regimes.  

 



Renewable Energy Programs 

 

Renewable energy programs are an important part of the proliferation of their associated 

technologies. Governments can directly and indirectly support renewable energy production 

for in a number of ways. For example, this can be done by production targets (e.g. requiring 

utilities to produce or buy renewable electricity), financial support programs (e.g. feed-in-

tariffs, loans), local content rules, direct or indirect investment, and tax benefits. The 

reasons why the governments engage in this kind of support include, inter alia: lower GHG 

emissions to meet international environmental commitments, development and jobs, 

supporting local industry, and technology development and transfer.  

 

Relevant International Trade Concepts and the WTO Agreements 

 

The WTO Agreements provide the basic multilateral trading disciplines; its 

concepts have proliferated throughout bilateral and plurilateral trade treaties, and are an 

important part of diffusing renewable energy production. In addition to basic concepts such 

as most-favoured nation (an obligation that no country accord treatment less favourable to 

another than it does to the nation its measures treat most favourably) and national treatment 

(an obligation requiring states to treat both domestic and imported goods equally once 

inside a national market), the WTO Agreements also provide more specific disciplines 

which have important implications for renewable energy technologies.  

 

One such example is Article XX of the General Agreement on Tariffs and Trade. 

Article XX provides an exception from the provisions of the GATT where a measure is 

geared towards the conservation of exhaustible natural resources, if such measures are 

made effective in conjunction with restrictions on domestic production or consumption. It 

also provides that a measure can be excepted where it is necessary to protect human, animal 

or plant life or health.  

 

Another important trade measure with the potential to shape the development of 

renewable energy is the subsidy. GATT Article XVI, together with the Agreement on 

Subsidies and Countervailing Measures (ASCM), provide the disciplines relevant to 

subsidies. A subsidy is a financial contribution that convers a benefit to its recipient. 

Subsidies must also be specific to a particular industry or group of enterprises. The ASCM 

provides two types of disciplines on subsidies. The first is the prohibited subsidy, which is 

by its nature enjoined, as it is geared towards exports or have local content requirements, 

which in turn have a propensity to produce market distortions. The second is the actionable 

subsidy, which is a subsidy that becomes actionable when it has an adverse effect on 

another WTO member. In order to become actionable, the subsidy must cause serious 

prejudice to that other member, or cause nullification or impairment of WTO benefits 

accruing to that other member.  

 

The intersection between subsidies and renewable energy technologies has been an 

important element of some recent WTO disputes. For example, in Canada—Feed-in Tariff 

Program (DS412, DS426), Japan and the European Union brought claims against a 

program supporting the production of renewable energy in Ontario, Canada. These claims 



were brought for violations of the national treatment principle in the GATT, the local 

content requirements enjoined in the ASCM, among other things. Ultimately, the Appellate 

Body found that the FIT program was not covered by any exemption (for example, Article 

III:8 of the GATT, which provides some exceptions for government procurement), and the 

WTO was unable to provide flexibility for this particular type of renewable energy 

measure.  

 

Another example Mr. Stougiannos brought up was the recent case, India—Solar 

Cells. In that case, the United States brought a claim that India’s measures related to solar 

cells contained domestic content requirements and thus were contrary to similar provisions 

as in Canada—Feed-in Tariff Program. India tried similar defences to Canada, with one 

exception: it also tried to argue, under GATT Article XX, that its measures were necessary 

to secure compliance with laws. It argued that its measures promoting the production of 

solar panels were necessary to secure compliance with the Preamble of the WTO Agreement 

(detailed above), as well as the UNFCCC. However, the Appellate Body did not consider 

those treaties to be laws or regulations within the meaning of the GATT, and, at any rate, 

local content requirements were unnecessary to ensure compliance. As a result, the 

discrimination inherent in the measure was arbitrary and could not be defended by Article 

XX.  

 

Mr. Stougiannos concluded that while WTO case law in this area is clumsy, the 

multilateral trading system does present some possibilities for the development of 

renewable energy technology. Most specifically, if governments could separate local 

content requirements form their environmental subsidies, they may be able to more 

effectively stay onside the trading rules while simultaneously achieving their goals of 

sustainable development. 

 

 

Dr. Konstantia Koutouki – International Trade in Microbial Agriculture 

 

Dr. Koutouki’s presentation focused on perhaps our most significant national 

resource: soil. Our soil grows our food, which she argued is quite important for our 

existence.  

 

In her view, food presents a crisis in international law. The central debate has been 

about the extent to which the multilateral trading regime (the WTO) should involve itself in 

managing the food production system or whether it should be left to the market. Generally 

speaking, committees in the UN say it is too important to leave food to the market, while 

the WTO counters that it is too important not to be left to the market. However, more 

recently members of the trading regime (e.g. ex-Director General Pascal Lamy) recognized 

that the multilateral trading system was live to the issues surrounding food security and 

sustainability, but as yet has not found a way to effectively deal with some pressing 

problems.  

 

Dr. Koutouki then went on to highlight one problem related to soil and food that 

needs to be addressed immediately: the implication of soil in the degradation of the global 



climate. Research has shown that the fertilizer we use to help the production of crops has 

been having negative effects on the environment. The most ubiquitous fertilizer is known as 

NPK for its constitutive elements (nitrogen, phosphorous, and potassium). NPK creates 

runoff into lakes and rivers, presents problems for humans and wildlife, and also creates 

greenhouse gas emissions both in its end result and in its transportation and intensive 

fabrication process. Finally, the overuse of NPK has left soil dead and infertile. 

 

However, Dr. Koutouki argued that alternative solutions have been engineered. One 

such solution is biofertilizer. Biofertilizer is a bacteria-based, as opposed to chemical-

based, fertilizer. It enhances soil by fixing nitrogen and solubilizing phosphorus. It 

essentially reinvigorates the soil that NPK has killed.  

 

There are two problems to the implementation of biofertilizer. The first is the moral 

panic around “bacteria”. At some point, bacteria were demonized. Generally speaking, 

people do not think well of bacteria. However, science has demonstrated the necessity of 

bacteria. Killing bacteria does not make anyone safer; instead, it kills the body’s capacity to 

fight off illness and other environmental dangers. In fact, the FDA has even banned 

antibacterial soaps, recognizing the importance of bacteria.  

 

The second issue is that as yet the trading rules have failed to develop the 

mechanisms or flexibility to accommodate trade in biofertilizer. When a company like 

Earthalive or Inocucor tries to export biofertilizer, they are met at various borders with 

customs officials who cannot decide what to do with their product. It does not fall into 

standard chemical fertilizer tariff bindings, and those officials are often worried about 

letting dangerous “bacteria” into their countries. Thus Dr. Koutouki argues that we must 

develop a legal framework for biofertilizer, promulgate its definition and benefits, and take 

advantage of this growing market. It could be an important step towards saving our 

environment.  


