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Judge Prost discussed the history of Canadian involvement in the establishment of the 
International Criminal Court (ICC). She proclaimed that now is a very difficult moment for the 
ICC and the International Court of Justice (ICJ) generally, which is exactly why such a topic was 
appropriate to discuss during the conference. Judge Prost did not wish to endorse panic but to 
drive discussion of what has happened and what is happening at the ICC in order to not lose sight 
of where the ICC comes from and how far it has progressed. Therefore, this keynote address 
discussed the accomplishments and challenges of the ICC in a balanced way.  
 
Judge Prost acknowledged that the ICC and the international criminal justice project was going 
to be difficult. This is based on the history preceding the establishment of the Court. The 
historical events after the atrocities that occurred during World War II were the perfect point to 
create the ICC. However, despite the accomplishments that the international legal community 
has made internationally, such as the creation of the UN and the ICJ, the international 
community was unable to create the ICC or an ICC-like body because it is a difficult institution 
to establish. It is a special international institution that is at the vortex of international law and 
politics and raises sensitivities amongst state and non-state actors. Because of these difficulties, 
Judge Prost urged not to forget the “why” of the International Criminal Court. 
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Judge Prost asserted that the important history lessons and the spirit Nuremberg and Tokyo have 
been forgotten in the 1970s and 1980s. There was no possibility of justice back then. Leaders 
were able to commit atrocities without any repercussions. Judge Prost insisted that genocide 
cannot be prevented unless justice displaced vengeance and law for power. The ICC is about the 
international community coming together to change that.  
 
 
In Judge Prost’s opinion, it is a miracle that the ICC exists. Those who were involved in its 
creation did not know whether it was going to be formed until it was. Despite the criticisms it 
faces, the International Criminal Court is functioning and has ongoing investigations and trials. 
Most importantly, it is taught and discussed daily by governments, and as such, it matters and it 
is relevant. Judge Prost asserted that the fact that the ICC is being talked about is an 
accomplishment. 
 
The second accomplishment that the ICC represents is a significant change in diversity. It 
represents a truly hybrid criminal law system. It is a blend of common law and civil law. Even 
though the ICC only has two systems, and there are many other judicial traditions and systems, it 
is amazing that it was able to fuse both systems so effectively in the context of criminal law. As 
such, it is a significant accomplishment in terms of legal diversity.  
 
Judge Prost went further to highlight the ICC’s accomplishment in terms of the diversity of the 
judicial bench. Specifically, the ICC’s focus on the representation of legal systems, geographical 
and gender diversity. The representation of diversity is enshrined in the selection of judges and it 
has one of the best compositions of women to men. In fact, Judge Prost noted that 11 of the 18 
judges were women.  The representation of the ICC far surpasses that of the International 
Criminal Tribunal for the former Yugoslavia (ICTY), where there were no female judges.  
 
Furthermore, the triggering of the jurisdiction of the ICC in the crime of aggression in December 
2017 was a significant achievement for the international community. It provides comprehensive 
coverage in that it ensures that all those involved in criminal activities across the board have the 
potential to face justice.  
 
Finally, the biggest accomplishment of the ICC, Judge Prost asserted, is placing accountability 
on the international agenda. Justice and accountability are no longer a mere possibility but an 
expectation. The Syria and Myanmar mechanisms are all attributed to the ICC’s creation of 
accountability. 
 
To ensure the future of the ICC and the international justice project at large, Judge Prost found it 
important to address the challenges facing the Rome Statute externally and internally, and 
specifically due to the multilateralism attacks.  
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According to Judge Prost, the first challenge is the quest for universality for the Rome Statute. 
There are 122 state parties to the Rome Statute, which is good, but there are a number of states in 
the world not subject to the ICC’s jurisdiction; for instance, Syria, Iraq and Yemen are not 
subject to the ICC’s jurisdiction. This affects credibility of the ICC. Judge Prost maintained that 
the lack of universal jurisdiction hinders the ICC’s ability to answer questions regarding the 
differing treatment for Africa instead of Syria. At a political level, the ICC experiences 
withdrawals, disagreements and even apathy. Judge Prost argued that those states must be the 
focus of the ICC. This is a crucial step, argued Judge Prost, regardless of how difficult it may be 
to accomplish. 
 
The second challenge is cooperation. The ICC has no police force; it is entirely dependent on 
states for bringing in the evidence and individuals needed before the ICC. There are criticisms on 
interventions. The ICC currently has 15 cases that they cannot proceed with because the states 
failed to uphold their duties. The ICC is built on a system that requires state compliance and 
more importantly, shaming those states that do not comply. However, in these cases such 
procedure was not carried out. It is important to highlight these cases of non-cooperation and 
learn from them. 
 
Judge Prost noted that one of the big points of negotiations was the role of the Security Council. 
They had a role of referring cases to the ICC, and they have. They referred two cases to the ICC, 
but they completely abandoned them. The ICC has outstanding warrants and resolutions but the 
Security Council simply did not follow through. Judge Prost insisted that this is a question on the 
credibility of the Security Council, and such problem of cooperation must be addressed.  
 
Judge Prost then discussed the internal challenges, which she asserted exists in the practice and 
the Statute. There is a current review process that allows objective experts to provide expertise 
on the situation. Such review process is welcome. Judge Prost compared the ICC to a teenager; 
the ICC is very confident but insecure. It also takes cringeworthy missteps. Like all teenagers, 
Judge Prost declared, the ICC requires criticism, support and guidance. This is the point where 
the ICC, like teenagers, could either fail or become a highly successful overachiever. 
 
Judge Prost argued that there are challenges in every part of the process, specifically with the 
Prosecutor’s Office. The challenges for the Office of the Prosecutor are plenty but the focus of 
this address was on the judiciary. There are criticisms on the efficiency of the process (or lack 
thereof), on the delay, on the consistency and predictability both substantively and procedurally 
(or lack thereof) and on the highly fractured decision making. These challenges are easy to 
identify but not easy to solve. 
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Judge Prost went on to discuss the perspective of the judiciary. She maintained that the structure 
of the ICC is a good thing; it was designed to have 18 judges whereby every three years, six of 
those judges are replaced. This system is good for diversity but is not conducive to building a 
judicial culture. Judge Prost noted that when it came to details about procedures, it was difficult 
to ascertain who goes first in calling evidence and who completes cross examinations first. She 
contended that the judges have to fill such procedural gaps. Establishing consistency is difficult 
because the onus is on the judges in these matters. Today, the judges are working on establishing 
such consistency by producing internal guidelines to fill those gaps.  
 
Judge Prost stated that the ICTY attempted to change the rules and they were sent to the 
Assembly of State Parties (ASP). This is the procedure that was required to be followed in the 
Rome Statute; however, the ASP did not legislate and completely abdicated its responsibility to 
change the rules as per the ICTY’s request. This demonstrates that it is important for the ASP 
and the judges to work together to accomplish changes required to fill the gaps in the Statute. 
 
The final challenge is complementarity. Judge Prost maintained that the ICC is supposed to be 
the last resort after no state was willing or able to take the case. The Rome Statute therefore was 
supposed to allow for states to take a large responsibility to investigate, prosecute and adjudicate 
on these cases. The objective was leaving the ICC redundant.  However, whenever there is a 
problematic area in the world, the first question is always directed at the ICC’s involvement in 
remedying the situation. Judge Prost disagreed with such inquiry and established that such 
question should be directed at states or regional organizations. The expectation that is placed on 
the ICC because of this mentality is defective and must be changed. The national effort should 
not be underestimated in its support for the ICC. 
 
Judge Prost concluded that the history of the ICC highlights one important lesson: patience. As 
with many of the cases that were dealt with in the ICC, the lesson is patience and justice is 
possible. The world is a better place with the ICC. Judge Prost urged everyone to actively 
safeguard the foundation that have been established for the ICC and push it forward to meet the 
expectations that are placed upon it. 
 
 


