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Before introducing the speakers themselves, Mr. Shoyer introduced the discussion on conflicts of 
rules between the regimes addressing trade protection and investment protection. He then opened 
the debate stating that there is also a whole range of conflicts within the community of experts on 
how to address this issue and mentioned that this session will depict the work that has been done 
to provide some guidance to treaty drafters and tribunals as to how they might better 
accommodate conflicting rules of law.  
 
Professor Jan Kuijper  
Conflicting Rules and Clashing Courts: What has been done?  
 
Few years have passed since Professor J. Kuijper signalled the dominance of the World Trade 
Organization (WTO) dispute settlement (DS) among the different regimes of international trade 
and investment DS. His task in the session today is to try to assess what has been done and what 
remains to be done especially with regard to the problems associated with a very dominant court. 
He started the session recalling that when he wrote his paper in 2010 on ‘Conflicting Rules and 
Clashing Courts’ there were not many clear examples, but today with the increasing conclusion 
of large trade and investment treaties, the risks of conflicting rules and clashing courts are even 
more real. His presentation was divided into two parts, one addressing conflicting rules, and the 
second addressing clashing courts.  
 
First, Professor J. Kuijper explained that the presence of a conflict of rules emerges in the case 
where a State cannot respect one obligation without breaching another. He confirmed the general 
position that each state's international obligations are cumulative unless there is a direct conflict 
between the obligations. However, he notably mentioned that while the new carve out provision 
in the Trans-Pacific Partnership (TPP) for claims arising out of tobacco control measures is not in 
direct conflict with other investment treaties, rather than coexisting with them, that it does not 
mean there are no conflicting rules under a broader definition. In fact he precisely points out that 



there might be a conflict if you look at the issue under a more substantive approach rather than 
with a narrow view, because on the one hand there is a rule in the TPP suggesting a way of 
dealing with the issues and on the other hand there is no rule in the North-American Free-Trade 
Agreement (NAFTA) for example, suggesting another way of dealing with the same issue. 
Professor J. Kuijper continued by noting that these conflicts between courts might arise between 
trade tribunals themselves and between trade and investment tribunals. 
 
Professor J. Kuijper stated that conflicting rules are inevitable, countries negotiate many different 
treaties and they may not always succeed in negotiating a text that is exactly like the others. This 
is what international lawyers may refer to as fragmentation. Thus, countries have to rely on the 
proficiency of tribunals to interpret conflicting norms of international law, which will eventually 
decide whether there is more chaos or more coherence. Whilst there is a toolkit available in 
international law, the provisions of the Vienna Convention on the Law of Treaties (VCLT) on 
subsequent treaties or interpretation for example, that can be used to overcome the conflict, Prof. 
J. Kuijper also stressed the importance of including clear rules on conflict in treaties, even if 
those existing today may often be too primitive to be useful. Mutual supportiveness provisions 
are rules of interpretation embedded in treaties which provide that two conflicting agreements 
should take account of and support each other in light of their object and purpose.  
 
Secondly, regarding the clashing of the courts, what struck him most are the results of what 
Professor J. Kuijper named ‘the curse of the strong DS systems’. This must sound 
counterintuitive, but it affects compulsory and exclusives DS systems, where there is no forum 
non conveniens and where adjudicators must take on cases and decide them, in spite of the 
presence of another court, which may more conveniently hear a case. It creates a situation where 
the Court may not rely or apply other rules, which would otherwise render the attacked measure 
legal under general international law or other international agreements. 
 
He then examined improvements that are being made, or otherwise should be made, to 
international trade and investment treaties. He suggested, for example, the drafting of strong fork-
in the road provisions, which in principle exclude competing jurisdictions in the same case by, 
generally, giving the choice of the court to the claimant and that choice shall be definitive with no 
possibility of parallel proceedings being opened in the other forum. He pleaded for the 
development of a forum non conveniens doctrine in these tribunals, which could help take into 
account the subtleties of each individual case. There is also a need for provisions on the 
compatibility of a right to take sanctions under a treaty (i.e. a multilateral environmental 
agreement) against a State party, with the rights and obligations under the trade or investment 
agreement among the same State parties. Professor J. Kuijper mentions that a rule on mutual 
supportiveness may be helpful in this case. Another improvement that could be made in drafting 
new agreements is the addition of a provision explicitly excluding the possibility of overlap 
between investor-State dispute settlement (ISDS) and trade DS (See i.e. European Union-
Singapore Bilateral Investment Treaty, Comprehensive Economic Trade Agreement). In these 
cases there is a clear Chinese wall distinguishing when one can be used to the exclusion of the 
other.  
 
He specifically addresses the case where in order to avoid the exercise of jurisdiction under an 
investment treaty, when there is another trade agreement in force between the parties, or 
otherwise the other way around, the State does not need to prove the complete different identity 



of claims. For example in the Comprehensive Economic Trade Agreement (CETA), it is specified 
that a breach of a substantive obligation in other international investment treaties and other trade 
agreements do not in themselves constitute ‘treatment’, and thus cannot give rise to a breach of 
the most-favoured nation (MFN) treatment under this agreement.  
 
Professor J. Kuijper continues in recalling that we are presently experiencing a special case of the 
strong court syndrome in the European Court of Justice (ECJ). For instance, he notes that the 
Opinion procedure (OP) 2/13 of the ECJ, relating to the compatibility of the agreement providing 
for the accession of the European Union (EU) to the Convention for the Protection of Human 
Rights and Fundamental Freedoms with both the Treaty on the EU and the Treaty of the 
Functioning of the EU comes in the wake of a long line of cases, but unfortunately takes them a 
step further. The OP recalls statements made under previous OP, and declared that an OP “has 
the aim of forestalling complications which would result from legal disputes that might arise 
subsequently concerning the compatibility with EU primary law of international agreements 
binding upon the EU”. Professor J. Kuijper speculates on the fact that the ECJ seems to want a 
guaranteed opportunity to decide the interpretation of any rule of EU law that might be involved 
in an international dispute, before an international tribunal decides on the matter. The 
consequences would generate much more effort on the part of the EU treaty partners. In 
comparison, fortunately under the WTO, Member States can still negotiate the final 
implementation of the decision even if they lost the case. Thus, Professor J. Kuijper is intrigued 
to know whether the OP can also be transposed in ISDS? Is it restricted to human rights cases in 
the EU? How close are investors’ rights to human rights? How much did the ECJ mean to extend 
the scope of its jurisdiction to interpret rules? Are restrictive provisions about interpretation of 
internal EU law an acceptable solution for the ECJ?  
 
He concludes by stating that if the Court goes beyond the context of EU law, it is perhaps not 
deadly for the WTO dispute settlement, but perhaps it might affect a great deal of other forms of 
DS, namely ISDS, where investors’ rights are protected against actions of the State or against the 
EU.  
 
Professor Fukunaga  
Applicable rules of international law in Investor-state arbitration  
 
Professor Fukunaga introduced her presentation explaining the reason behind the choice of this 
topic. There is a huge difference between the WTO DS and ISDS in respect to the applicable law, 
and the applicable law in WTO DS emerges from the WTO multilateral and plurilateral treaties, 
which may have caused conflicts between the WTO regime and other international legal regimes. 
On the other hand, ISDS adjudicators, depending on the provisions of the International 
Investment Agreement (IIA), may apply other rules than those under the IIA. In the latter case, 
Professor Fukunaga wonders exactly how ISDS adjudicators avoid conflict between the rules of 
the IIA and other international legal regimes. The assertion that she makes in this presentation 
stems from her findings that ISDS adjudicators cannot legally apply other rules of international 
law other than those under the IIA, although they are still used in ISDS.   
 
She began her presentation by restating that many IIAs give consent to the adjudicators to decide 
the issues in dispute in accordance with the IIA and the applicable rules of international law, but 
in practice the tribunal does not often apply non-investment international law, even though there 



could be an argument made that there could be more coherence in ISDS if adjudicators applied 
more non-investment international law. In the presentation she will address the question whether 
investment tribunals can apply non-investment international law? She actually suggests that 
tribunals should not.  
 
Before getting to the core of the presentation, she clarifies the meaning of applicability, 
especially the applicability of non-investment international law. From her point of view, there are 
four different meanings: (i) Direct basis of violation, which means that the tribunal finds 
violations of non-investment international law in ISDS; (ii) Indirect basis of violation, which 
means tribunal find violations of specific investment agreement but they do so in consideration of 
non-investment international law; (iii) Direct basis of defence, which means that the tribunal 
finds violations of investment agreement, but they justify the violation by applying non-
investment international law; and (iv) Indirect basis of defense, which means tribunal find 
violations of investment agreement, but they justify the violation by applying the investment 
agreement but do so in consideration of non-investment international law.  
 
Her original plan was actually to make a presentation on the applicability of non-investment 
international law in a defence, but since her fellow colleagues decided to address interactions 
between trade and investment regime, she decided to join them in focusing on the applicability of 
non-investment international law in violations. More specifically, she responded to the question 
of whether investor-state tribunals can find violations of WTO law and whether tribunals can find 
violations of the investment agreement but in consideration of WTO law. She mentions that a 
discussion on these kinds of questions requires thinking about potential jurisdictional conflict 
with the WTO DS. Article 23 of the Dispute Settlement Understanding (DSU) states that WTO 
Members have to bring WTO related disputes using the procedures under the DSU. It is generally 
understood that this provision established the exclusive jurisdiction of the WTO DS over the 
WTO ‘covered agreements’, which is true in the sense that WTO Members are prevented from 
bringing WTO disputes to other tribunals. However, Professor Fukunaga observed that this 
provision does not provide any obligations for investors, which means that investors are not 
prevented from bringing WTO related disputes to ISDS. Moreover, this provision does not 
provide obligations for investor-state tribunals; therefore they are not prevented from examining 
WTO disputes despite the DSU provision. Based on these deductions, Professor Fukunaga noted 
that investor-state tribunals have jurisdiction to examine WTO disputes, but that the question of 
whether these tribunals can apply WTO law remains, which is why she decided to examine it.  
 
Under the first type of applicability of non-investment international law, namely a direct-basis of 
violation, she examined whether the WTO agreements may be the basis of a violation of an 
investment agreement? Her answer is negative, because there is a crucial difference between the 
IIA and WTO agreements. She emphasized this crucial difference in explaining that on the one 
hand, the WTO agreements establish the negotiated balance between the rights and obligations of 
the Members, which means that investors have no rights under the WTO agreements. Thus, as a 
result, the focus of the WTO DS is to preserve the rights and obligations of the Members. 
However, IIAs do confer rights to investors, which is why they provide that the States will 
consent to an investor bringing a claim against the State under the IIA. The focus of the investor-
state tribunal is to preserve the rights of investors and what matters for tribunals is whether the 
measure violated the rights of the investor, and if there are no investors’ rights under the WTO 



agreements, investors cannot claim a WTO violation in ISDS. Therefore, her answer to the first 
question is that investor-state tribunals cannot find violations of WTO law.  
 
The second question Professor Fukunaga aims to answer is whether the violation of the WTO 
agreements can results in a finding by the investor-state tribunal that the State breached its 
obligations under the IIA? She also answers this question by the negative.  
 
For example, in respect to an infringement of intellectual property (IP) rights in the WTO, the 
agreement on Trade-Related aspects of Intellectual Property Rights (TRIPS Agreement) requires 
domestic law to generally provide effective and adequate protection of IP rights, but the TRIPS 
Agreement does not confer any rights to IP rights-holders. In fact, when investment agreements 
consider IP rights to be investments covered under the treaty, they actually protect the investors’ 
IP rights under domestic law and not under the TRIPS Agreement. The tribunal does not consider 
whether the rights-holder suffered from the State breached its obligations under the TRIPS 
Agreement, what they are interested in discovering is whether the domestic law of WTO 
Members actually provides a general protection of IP rights. The TRIPS Agreement and IIAs 
protect IP rights in a very different way, the latter actually creating the possibility of a recourse 
against the State in case there is an infringement. IIAs protect IP rights qualified as investment, 
thus what matters for investor-state tribunals is whether a specific investor has suffered from the 
State’s actions. For example, an infringement of the IP rights protections can constitute indirect 
expropriations, but only when the loss suffered amounts to a subjective substantial deprivation of 
the specific IP rights. Moreover, an infringement of the IP rights protection can constitute a 
violation of the Fair and Equitable Treatment (FET) obligation, but only when it relates to the 
infringement of the subjective reasonable expectations of the investor.  Here, Professor Fukunaga 
specifically wished to highlight the difference between the violation of a rule of the WTO and the 
violation of IIAs.   
 
Hence, the conclusions of her research are that: (i) ISDS tribunals cannot directly find a violation 
of the WTO agreements; and (ii) A violation of a WTO agreement does not automatically 
constitute a violation of an IIA. She also mentions that one could ask the question of whether or 
not this is a conflict that has to be resolved or whether it is simply a consequence of the 
difference of both regimes. Professor Fukunaga opts for the second option. 
Professor Grosse Ruse-Khan  
A conflict-of-laws approach to competing rationalities in international law  
 
In his presentation, Professor Grosse Ruse-Khan highlighted the possible recourse to conflict-of-
laws approaches as opposed to a more traditional conflict of norms approach studying competing 
rationalities in international law. He focused on the example of the tobacco plain packaging 
dispute in the WTO, in particular to expose the limits of the traditional conflict of norms 
approach to evolving conflicts in treaty regimes in international law. He then proposed a conflict-
of-laws approach as a conceptual methodological alternative to the traditional conflict of norms 
approach. He specifies that his conclusions aim to be more than future thinking and ideas for 
States to design rules on specific conflict in treaties. In fact, he believes that at this moment 
international courts and tribunals should apply conflict-of-laws approaches, because they often 
engage in the interpretation of a number of very specific applicable law provisions. He concluded 
his presentation with an example of one situation where there are different IP laws affected and 



where it has gone terribly wrong, such as in the case of the Eli Lilly v Canada under Chapter 11 
of the NAFTA.  
 
First, Professor Grosse Ruse-Khan turned to an overview of the plain packaging investment 
dispute against Australia, which originates from a complaint by the branch of Philip Morris in 
Asia (PMA) under the IIA between Hong-Kong and Australia. This investment dispute has 
caused the rise of the WTO dispute on the same subject against Australia. The procedures of the 
case cite a number of different obligations allegedly breached by Australia by the adoption of its 
Tobacco Plain Packaging Act (TPPA) in 2011 (i.e. the provisions of the IIA on expropriation, 
unreasonable impairment, protection and security and (even though the claimant later dropped 
this allegation) the umbrella clause. The procedures cite international agreements in regard to the 
violation of the umbrella clause, such as the WTO TRIPS and the Technical-Barriers-to-Trade 
(TBT) Agreements, as well as the Paris Convention for the Protection of Industrial Property). 
They also cite the World Health Organization (WHO) Framework Convention on Tobacco 
Control (FCTC), to which Australia is a party and which suggests, among other measures, the 
adoption of tobacco plain packaging measures in order to reduce the consumption of tobacco 
among the population and thus reduce the negative effects of tobacco on the population’s health.   
 
Professor Grosse Ruse-Khan explained WTO dispute against Australia on the tobacco plain 
packaging measure. There are many complainants, one of which is not a Member of the WHO 
FCTC, the Dominican Republic. In illustrating his reasoning behind the alleged breach of Article 
20 of TRIPS Agreement, Professor Grosse Ruse-Khan stated that the most interesting part 
provides that “the use of a trademark in the course of trade shall not be unjustifiably encumbered 
by special requirements”. Thus, following a non-traditional approach to the rationality of 
conflicts in international law, such as exposed by the 2006 Report of the International Law 
Commission on the Fragmentation of International Law, Professor Grosse Ruse-Khan stated that 
the next step to be taken would be to look at the systemic integration, akin to Article 31(3)c) of 
the VCLT, and which, in the words of the ILC, seeks to ensure that ‘international obligations are 
interped by reference to their normative environement’ in a manner that gives ‘coherence and 
meaningfulness’ to the process of legal interpretation. In other words, it provides guidance to 
interpret for example questions on the guidelines of the FCTC, regarding whether or not plain 
packaging is a good measure. Moreover, the TPPA reflects precisely the recommendations under 
the FCTC, to which many WTO Members are parties. Therefore, under the broad notion of 
conflicts Professsor J. Kuijper recalled in his presentation, namely that there are two solutions 
possible, there would be conflict-of-laws between the FCTC and Article 20 of the TRIPS 
Agreement.  
 
Similarly, and in accordance with Professor Fukumaga’s research on indirect violations of WTO 
law, Professor Grosse Ruse-Khan mentions that in the arbitral dispute on plain packaging, there 
were also interesting linkages between an alleged protected right under the IIA and the violation 
of non-investment international law. One of the arguments of PMA was to claim that they had 
reasonable expectations to believe that Australia would comply with its WTO obligations, which 
they claim is a protected right under the umbrella clause (however, they did drop this argument in 
the later stage of the proceedings, which confirms Professor Grosse Ruse-Khan’s remarks that 
this was a viable argument). In the supposed case where the arbitral tribunal would apply a 
conflict-of-laws approach to this alleged violation, Professor Grosse Ruse-Khan alleges that it 
exposes the limits of the ILC’s Fragmentation Report toolkit to conflict of norms rules, especially 



the notion of systemic integration in international law. Indeed, because a conflict would 
necessarily remain even if one takes the broader notion under Article 31(3)c) of the VCLT, that  
treaty interpretation must take into account “[a]ny relevant rules of international law applicable in 
the relations between the parties”, together with the input of the European Communities – 
Aircraft (2011) Report of the WTO Appellate Body (AB), where the AB, interestingly, declared 
that a balance must be struck between (i) doing individual justice to all the obligations of the non-
WTO agreement the WTO Members are parties to; and (ii) the notion of legal certainty that WTO 
law means the same to all WTO members (see para 845 of the decision). In this case the AB 
referred to taking into account general international law principles in order to define the meaning 
of a Member’s non-WTO commitment in the interpretation of an alleged WTO violation.  
 
In the present plain packaging arbitration however, this conflict of norms approach to conflict of 
laws cannot be used because the investor is not bound by the FCTC. Therefore, Professor Grosse 
Ruse-Khan argued that one could make a case about inter-systemic conflicts approaches, which 
would be adapted from the use of territorial competitions between different national laws for 
resolving a particular issue, to the existing sectorial competitions conflicts between international 
law (the FCTC), investment law (the IIA), and WTO law (the TRIPS & TBT Agreements). To 
adapt the approach of territorial competitions to sectorial competitions would require finding a 
solution where there is a combination of all the applicable laws. Thus, by identifying the 
applicable law on the basis of characterisation, the main idea would be to use this inter-systemic 
conflicts approach as a conceptual tool for States to draft rules on conflicts of norms. Professor 
Grosse Ruse-Khan gives Article 16 of the Convention on Biological Diversity as an example 
applying this approach.  
 
He also pointed out that adjudicators could also rely on conflict-of-laws principles as guidance, 
for example, if the arbitral tribunal accepts PMA’s argument that Australia owes compliance with 
WTO law. Thus, foreign WTO law becomes directly applicable in investor-state arbitration, and 
applying WTO law should be considered akin to pleading and proving facts. Therefore, either 
WTO lawyers would be called to serve as expert witnesses, or the question would be suspended 
until a WTO Panel rules on the issue of compliance. Professor Grosse Ruse-Khan added that this 
could also be considered sectorial competitions of laws as well, because investment arbitrators 
want to decide with the accurate significance of the FCTC, WTO law and investment law, 
however they might not be experts on the FCTC and WTO law. This situation was experienced in 
the past, for example in WTO Shrimp case, where the AB relied on non-WTO law to identify 
what is a natural resource under article XX of the General Agreement on Tariffs and Trade 1994 
(GATT 1994). Professor Grosse Ruse-Khan also explained how conflict-of-laws principles 
played a role which was not anticipated in Eli Lilly vs Canada, and where there was a shift of the 
burden of proof onto Canada, whom had to prove that its doctrine on patent law was compatible 
with NAFTA chapter 17 on IP standards to dismiss the investor allegation that it was inconsistent 
and thus amounted to an expropriation of its IP rights.  
 
In any case, Professor Grosse Ruse-Khan argued that investment arbitrators should not make 
their own, separate assessment of compliance with WTO rules (for example) as a form of foreign 
law. Instead, conflict-of-laws principles, such as an inter-systemic conflicts approach to sectorial 
competitions, can help adjudicators interpret the applicable rules, foreign to their own system, 
because foreign rules are applied as facts to be interpreted in light of the State’s obligations in the 
IIA. Most importantly, he argued that conflict-of-laws principles can guide the design of 



international law tools that would be embedded in treaties in order to better address certain 
sectorial conflicts of law, like in the case of the tobacco plain packaging disputes.  
 
 
Mr. Becker  
Trade and investment obligations: compatible or conflicting? 
 
For the final presentation of the session, Mr. Becker intervention aimed is to be more practical 
than theoretical. He demonstrated through the examination of some cases that the practice of 
confrontations between trade and investment obligations is messier than the theory and that 
arbitrators are influenced by a number of issues. Mr. Becker particularly focuses on the 
examination of the content of three IDSD decisions, where the violations were inspired by the 
U.S. initiation of a WTO case against Mexico, namely the Mexico – Taxes on Soft Drinks dispute, 
and where each tribunal came up with a somewhat different interpretation of the same issue. He 
also briefly highlighted the cooperation, whether it tends to be compatible or conflicting, between 
two national treatment provisions, namely Article III:4 of the GATT 1994 and Article 1102(1) of 
the NAFTA. Regarding this issue, he began in differentiating the two articles based on what is 
actually protected by national treatment, while GATT 1994 Article III:4 refers to according the 
national treatment to foreign ‘like products’, and NAFTA Article 1102(1) refers to according 
national treatment to foreign investors in ‘like circumstances’.  
 
Mr. Becker then turned to the Soft Drinks Tax investment disputes, which originated from 
Mexico’s retaliation to the U.S refusal to take into consideration the alleged right by Mexico to 
export larger amounts of sugar to the U.S. market. Following the U.S. refusal, and subsequently 
to the U.S. blockage of Mexico’s efforts to resolve the dispute under NAFTA State to State 
dispute settlement, Mexico took the matter into its own hands and imposed a special tax on soft 
drinks not made with cane sugar and affecting Mexican products. However, the new legislation 
not only affected U.S. rights under the GATT 1994, thus forming the basis of the WTO Soft 
Drinks dispute, but also the rights of foreign investors under NAFTA. As a result, and before the 
WTO Panel decision declaring Mexico’s violation of the national treatment obligation, among 
others, three investors’ complaints were brought against Mexico on the basis of NAFTA 
violations, each varying according to the different circumstances surrounding the investments.  
Mr Becker highlighted the fact that the three investment claims pursued by American companies 
involved in the business of high-fructose corn syrup (HFCS), were brought against Mexico 
following the U.S initiation of the WTO complaint.  
 
The first investor to allege Mexico’s violation of NAFTA was Corn Products International (CPI), 
which argued a violation of the national treatment, minimum standard of treatment, performance 
requirements and expropriation and compensation provisions. In turn, Mexico took the position 
that public international law permitted its government to take a countermeasure following the U.S. 
refusal to settle the dispute under NAFTA. However, the tribunal found that it lacked jurisdiction 
ratione personae and ratione materia to address the countermeasure defence and that in fact it 
was not relevant in this case because obligations owed to investors are independent of those owed 
to the U.S. Government. Therefore even if it was legal for Mexico to take a countermeasure 
against the U.S. in order to pressure it, it was not legal vis-à-vis the treatment of investors. Mr. 
Becker emphasizes that the tribunal actually stated that the investor should in fact be considered 
like a third party to the dispute between the States. Although this is a singular conclusion 



considering that at the same time a dispute had been initiated in the WTO between the U.S. and 
Mexico. Recalling the fact that the GATT national treatment provision addresses the treatment of 
goods while NAFTA’s addresses the treatment of investors, Mr. Becker argued that by its 
statement on the investor being a ‘third party to the dispute’, the tribunal basically confounded 
the two. Thus finally, the tribunal concluded that there was a violation of the national treatment 
obligation but no violation of the minimum standard of treatment, performance requirements or 
of the expropriation provision.  
 
The second case was brought jointly by Archer Daniels Midland & Tate and Lyle Ingredients 
(ADM & Tate and Lyle), a large U.S. agri-business and a subsidiary of a large British 
multinational company, which alleged the same violations of NAFTA as CPI. Here however, the 
tribunal found that the tax on HFCS violated the national treatment obligation and the 
performance requirements. This tribunal also stated that Mexico was correct in alleging that 
“Section A of Chapter Eleven sets forth substantive obligations which remain inter-State, without 
accruing individual rights for the Claimants” (at para 168) and it declared that “Chapter Eleven 
does not provide individual substantive rights for investors, but rather complements the 
promotion and protection standards of the rules regarding the protection of aliens under 
customary international law” (at para 171). 
 
Finally under the third case, Cargill Inc. was also a large U.S. agri-business, however it did not 
produce in Mexico, but only imported from Mexico. It alleged the same violations of NAFTA as 
in the two other cases. The tribunal ruled that Mexico’s tax on HFCS violated NAFTA’s national 
treatment provision, as well as the minimum standard of treatment, that it constituted an illegal 
performance requirement and, similarly to the CPI tribunal, found that Mexico had a separate 
obligation vis-à-vis the investor from its obligations vis à vis the U.S. Government.  
 
Mr. Becker recalled previous presentations of his colleagues in the sessions where it was 
observed that although the measure at issue is the same, different tribunals may arrive at different 
conclusions. He also highlighted that even though a treaty between States allows one to engage in 
countermeasures, there remains the issue of whether States have independent substantive 
obligations to investors. Whether a tribunal answers positively or negatively to this question 
could results in all sorts of threshold implications. Indeed, even if a governmental measure is 
consistent with other parts of the treaty, it could still be considered to violate the obligations of 
the State vis-à-vis the investor because the latter was not subject to the other part of the 
agreement.  
 
Mr. Becker concluded in noting and hoping that in the absence of a clear rule, adjudicators’ 
common sense will help define whether or not the State has independent substantive obligations 
vis-à-vis the investors. 
 
Questions & Answers Period 
 
Mr. Shoyer the Chair of the session began the Q&A asking whether the TPP was doomed in 
regard to conflicts of norms rules and how teachable are these principles to treaty drafters? 
Should we have active behaviour? The answer of the Panel was that they are teachable to a 
certain extent, but never enough.  
 



The next question addressed the conflicts between ISDS in TPP and NAFTA, or even domestic 
law, and asked whether investors have a choice? And if so how can we solve this issue? Professor 
Grosse Ruse-Khan answered first, and he state that a conflict-of-laws approach to a jurisdiction 
analysis might be useful to address this question. Although he did not study this question further, 
one example that one might look at is the case of Eli Lilly, where the substance of the arguments 
in the NAFTA claim did not really diverge from the substance of its arguments in domestic law. 
Mr. Becker stated that normally the investor would not wait for a case to end before initiating a 
dispute because of the limitation period. Then, Professor Fukunaga responded in asking do we 
have to resolve this issue? In some way countries chose to have different forums. We have to 
accept the possibility of conflicts. TPP tribunals won’t have to take into account the NAFTA 
decision. It is up to the parties. She said that there may be potential conflicts, but they may not 
need to be resolved.  
 
Professor Charles-Emmanuel Côté continued the Q&A in asking Mr. Becker about the 
significance of the independent substantive obligations to investors? And to Professor Fukunaga 
to what extent can we challenge, if we take the view that there can be countermeasures, that the 
provisions of the IIA are investors’ rights because it is a treaty between States? Mr. Becker’s 
answer to Professor Côté is that the ADM & Tate and Lyle tribunal precisely said that substantive 
obligations remain inter-State without creating substantive rights for investors. He sometimes 
thinks of it like contract law, where if someone gives him 100$ to drive Professor Fukunaga to 
Toronto, but the person does not pay him, should he still drive her? Mr. Shoyer stated that the 
Parties to the IIA have rights and obligations, but the independent actors do not have actual rights. 
Professor Fukunaga believes that if there are no existing substantive rights, the investor does no 
have procedural rights either. She believes that IIA contain rights for State parties (regarding 
State to State DS), and rights for investor (ISDS).  If an investor brings a claim, they are claiming 
their rights, which are different than the rights of the States in the treaty. Professor Grosse Ruse-
Khan made an analogy with human rights, if one looks at the EU court, individuals are not parties 
to the human rights treaty, but are indirectly protected. It is the procedural rights and not the 
substantive right that permit them to bring a case. Professor Côté added that the analogy with the 
human rights context is that individuals can initiate a claim against their State of nationality under 
international law, while investors cannot.  
 
The next question is from Professor Armand de Mestral, who mentionned that the situation of 
conflict of norms was already complicated only in front of the WTO, we only know WTO law, 
we are not allowed to rule on anything else. He wondered why is it that the various panels and 
AB simply cannot accept that there are hundreds of trade agreements and conflict between them? 
Professor J. Kuijper answered with the statement that sometimes the courts are only as smart as 
the counsels before them. He recalled the Soft Drink WTO dispute and that the countermeasure 
argument was brought in way too late. Mexico did not articulate its arguments. He asked also a 
very important question, that is to what extent does the DSU prohibit countermeasures – is it 
entirely outside the realm of the WTO, unless it was an abuse? He said that the AB could not 
have been blamed for not considering Mexico’s countermeasure. However, Mr. Becker disagreed, 
being a counsel for Mexico, he said that the countermeasure argument was raised early. Mr 
Shoyer closed the session in noting that the limitations placed on the WTO agreements cause 
risks to their credibility if tribunals cannot or do not take into account other sources of 
international law.  
 


