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The main issue in Professor Akande’s speech was whether the law relating to the use of force as 

set out in the United Nations Charter is capable of adapting to meet new threats and challenges 

facing the international community. He stated that his focus would not be on the substance of the 

rules but rather on how they change. He particularly sought to show that there is a need to be 

attentive to the diverse nature of the rules in this area with the possibility of their evolution also 

being considered.  

Professor Akande remarked that the day before this speech was the 74
th

 anniversary of the entry 

into force of the UN Charter. Highlighting that it was around the time of the 50
th

 anniversary of 

the UN that literature began to emerge suggesting that we might think of the UN Charter as a 

constitution for international society. According to Professor Akande, whether one agrees with 

that characterisation or not the Charter shares at least a number of similarities with constitutions, 

namely, it aims to lay down an overarching framework for the community it applies to, and is 

intended to be an abiding document in terms of duration. He believes that this raises questions 

about whether the Charter can continue to regulate new and unforeseen challenges. This is 

particularly true of the Charter rules relating to the use of force. 

Professor Akande suggested that there are four areas where the rules of the UN Charter ought to 

be adapted or have been adapted to meet new challenges. First, there are the debates around the 

permissibility of the use of force by states, acting individually or collectively, but without United 

Nations Security Council authorization, for the purpose of stopping or preventing a humanitarian 

catastrophe. These are the debates about whether there is a rule permitting humanitarian 

intervention. The UN Charter does not include such a rule but a few states now maintain that 

such a rule exists and scholars continue to debate whether such a rule should exist.  
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Second, it can be argued that the rules relating to use of force by the UN Security Council acting 

under Chapter VII have changed in the time between the adoption of the Charter and now. The 

Council is now seen to possess the competence to act both with regard to internal situations and 

to prevent or put an end to humanitarian crises. Arguably, the drafters of the Charter did not 

foresee this role for the Council and had their minds mainly on Council action in inter-state 

conflicts.  
 

Third, there have been arguments about the legality of the use of force by states in anticipation of 

an armed attack. This is the debate about anticipatory or pre-emptive self-defence. While Art. 51 

of the UN Charter provides that nothing shall impair the inherent right of individual or collective 

self-defence “if an armed attack occurs”, some have argued that the “victim state” does not need 

to have suffered the armed attack, before the right to self-defence can be exercised. 

 

Fourth, there is the debate about whether the right of self-defence can be exercised in response to 

armed attacks by non-state actors. While there is nothing in the text of Art. 51 of the UN Charter 

that specifies that the right of self-defence only exists in relation to an armed attack that comes 

from a state, in 1986, the International Court of Justice (ICJ) in the Nicaragua
1
 case held that the 

right of self-defence exists in response to armed attacks that are attributable to another state. On 

that view, self-defence can only be exercised with respect to an armed attack originating from a 

non-state actor where the non-state actor was sent by a state or a state had substantial 

involvement in the acts of that non-state actor.  

 

According to Professor Akande, in each of these four areas that he outlined, it may be argued 

that the rules as envisaged in 1945, or as articulated at some later point since then have required 

adaption to new challenges. The arguments as to whether these rules have evolved almost always 

go straight to analysing whether state practice today or over time is such that we should consider 

that a new rule has emerged. Or sometimes those arguments are more evaluative and consider 

whether the rule should change to reflect a perceived need or cure a perceived deficiency. 

 

The learned scholar remarked that in the debates about the four issues he had identified, it is 

typical to see extensive reference to state practice over time with the often, implicit suggestion 

that as practice evolves so will the rules. However, when one stands back to think about the 

structure and position of the rules in question – the diverse nature of those rules – it becomes 

clear that the issue of how they may or how they have changed is not that simple. Even if the 

rules relating to the use of force by states are contained in customary international law, they 

remain nonetheless treaty rules. Moreover, they are not just rules in any old treaty – these are 

rules in the Charter which claims superiority over other treaties.  

 

Regarding the structural problems with simply analysing changes by reference to evolving state,  

Akande argues that it should be acknowledged that state practice may be used in two different 

ways in order to support an argument that the rules have evolved.  First. practice may be used to 

underpin an argument that customary international law has changed. Here of course we need a 

general state practice plus opinio juris. Second, practice may be used in the interpretation of 

                                                           
1
 Nicaragua v United States of America - Military and Paramilitary Activities in and against Nicaragua - Judgment 

of 27 June 1986 - Merits - Judgments [1986] ICJ 1; ICJ Reports 1986, p 14; [1986] ICJ Rep 14 (27 June 1986) 
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treaty rules where it establishes the agreement of the parties as to the interpretation of the treaty 

(Art. 31(3)(b) Vienna Convention on the Laws of Treaty Interpretation (VCLT)). Unfortunately, 

according to Professor Akande, in a high amount of the existing literature on the evolution of the 

law relating to the use of force, this separation as to how practically it is used or should be used 

is often not made very clearly. 

 

Professor Akande stated that, three out of the four areas he had highlighted earlier deal with the 

law relating to the use of force by states (as opposed to by the Security Council). In each of these 

three areas, it is impossible to say that practice establishes the agreement of the parties as to the 

interpretation of the treaty. He believes that one need only think about the debates about 

anticipatory self-defence or self-defence in response to attacks by non-state groups. Therefore, 

usually the claim is that practice has established a new customary rule or changed customary 

law. However, this leads to the question about the relationship between customary changes and 

the UN Charter.  

 

There are three obstacles to accepting that customary law changes can affect the law on the use 

of force in the Charter. First, though it is conceivable that a customary rule can take precedence 

over a treaty, the ordinary presumption is that treaty rules prevail over custom – unless there is 

an indication that the parties intend to abandon the treaty provision. This means that the treaty or 

the treaty provision has fallen into desuetude. The second obstacle derives from Art. 103 of the 

UN Charter, which states that Charter obligations prevail over obligations under other treaties. 

This is not a rule that relates directly to the relationship between the Charter and customary law. 

Instead, it indicates that parties may not enter into a treaty which would derogate from or amend 

their Charter obligations except by way of amendment to the Charter itself. If the parties cannot 

change their Charter obligations expressly by treaty, it would be odd if they can amend the 

Charter, implicitly, by custom. The third obstacle is that the prohibition of the use of force – or at 

least aspects thereof – are considered to be rules of jus cogens – peremptory norms of 

international law from which no derogation is permitted. One consequence of the fact that some 

aspects of the prohibition are jus cogens is that it can only be changed by another peremptory 

norm of international law (Art. 53 VCLT).  

 

However, Professor Akande also believes that adaptation is possible to meet new challenges. 

First, there are occasions when subsequent practice can legitimately be used to interpret the 

Charter (under Art. 31(3)b of the VCLT) – as opposed to forming new custom. This is 

particularly the case with regard to the UN collective security scheme under Chapter VII. There, 

we have seen practice of the Council that has been endorsed, implicitly or even explicitly, by the 

membership as a whole and which interprets the Charter in new ways. One can think of the 

interpretation of the concept of threat to the peace to include internal matters or humanitarian 

challenges. This has opened the door to the Council authorising force on numerous occasions 

now for the purpose of protection of civilians or in internal situations.  

 

Second, Professor Akande stated that despite his points earlier – changes to customary law are 

not irrelevant to the law on the use of force. From what he had said earlier, it is difficult to see 

how changes to customary law can affect the prohibition of the use of force in Art. 2(4), that is, it 

is difficult to see how custom can create new exceptions to the prohibition. However, changes to 

customary law are relevant to the evolution of the right of self-defence under Art. 51 of the 
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Charter. The text of Art. 51 refers to the inherent right of self-defence. In the Nicaragua case, the 

ICJ accepted that this reference to an inherent right is a reference to a customary international 

law right (para. 176, Merits Judgment 1986). This is not a static reference to custom, by which 

he means that this not simply a reference to custom as it was in 1945, but rather a dynamic 

reference to custom. In other words, it is a reference to the customary law of self-defence as it 

evolves over time.  

 

Succinctly, Art. 51 implies that despite the prohibition of the use of force, states may act in 

accordance with the customary right of self-defence, (while adding some procedural obligations 

that must be fulfilled). So customary self-defence is preserved by the Charter and that is why we 

have regard to the requirements of necessity and proportionality, though these are not to be found 

in the Charter. What this means is that as the customary law of self-defence changes, the Charter 

accommodates those changes since the Charter rule on self-defence is only given content by the 

customary law on self-defence. It is this dynamic reference to custom that allows the law of self-

defence to adapt and that makes it legitimate for us to debate the implications of the practice 

around self defence against non-state actors. If customary international law allows such uses of 

force, then so does Art. 51. Professor Akande however believes that, we must be careful in 

taking this methodology of assessing custom outside the law of self-defence to other areas of the 

law relating to the use of force – particularly when one is thinking of somehow adapting the 

prohibition of the use of force or the UN collective security scheme.   

 

Regarding why this methodology does not apply to the prohibition of the use of force, Professor 

Akande posited that although the ICJ pointed to the identity of custom and the Charter rules on 

force, both in relation to the prohibition in Art. 2(4) and the self-defence exception in Art. 51, it 

is important to realise that the relationship between custom and treaty is not the same in both 

cases. As just shown, in the case of Art. 51, the identity of custom and treaty arises because the 

treaty rules preserves customary rules of self-defence. In the case of the prohibition of the use of 

force, the identity of the rules arises not because the treaty itself says anything about custom but 

because custom has come to mirror the treaty. There is no intrinsic link between the two. That 

prohibition would remain unchanged unless it were to be interpreted differently using the rules of 

treaty interpretation. 

 

According to the learned scholar, the main significance of the point that any changes to the 

customary prohibition of the use of force does not change the treaty prohibition is to be seen with 

regard to the arguments around humanitarian intervention. Any rule permitting humanitarian 

intervention would have to create a new exception to the prohibition of the use of force. This 

prohibition has three dimensions: It exists as a customary rule. It exists as a treaty rule in Art. 

2(4) of the UN Charter. It, or at least, the prohibition of aggression is a peremptory norm of 

international law, is a jus cogens rule. 

 

In the context of the imposition of sanctions by the Security Council, there have been states that 

have refused to comply with sanctions for one reason or another. One might ask whether it is 

possible to develop a customary international law exception to the obligation imposed on States 

to comply with sanctions imposed under Charter VII of the Charter. He was of the view that 

some of the states that seem to argue that custom can change the UN prohibition of the use of 

force would take the view that such a customary rule could not do this.  
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Do these mean that it is impossible for the law to be developed to permit states to use force for 

humanitarian purposes, without Security Council authorization? Professor Akande saw three 

possibilities here. The first would be to seek to argue that the there is a jus cogens rule that 

permits humanitarian intervention and which modifies the jus cogens prohibition of force or 

prohibition of aggression. For this to happen, thought would have to be given to the possibility of 

a jus cogens rule containing permissions rather than prohibitions. However, if there were to be 

subsequent practice which establishes the agreement of the parties as to this interpretation of the 

provision then matters may change the third way of breaking the strangle hold of the UN 

Security Council on the force for humanitarian purposes are for that force to be authorised by the 

UN General Assembly under the “Uniting for Peace” Resolution of 1950.  

 

That Resolution provides that “if the Security Council, because of lack of unanimity of the 

permanent members, fails to exercise its primary responsibility for the maintenance of 

international peace and security in any case where there appears to be a threat to the peace, 

breach of the peace, or act of aggression, the General Assembly shall consider the matter 

immediately with a view to making appropriate recommendations to Members for collective 

measures, including in the case of a breach of the peace or act of aggression the use of armed 

force when necessary, to maintain or restore international peace and security.” In that Resolution, 

the UN General Assembly arrogated to itself the power to the take collective measures, including 

the use of armed force, to maintain international peace and security.  

 

Whether the General Assembly does indeed have this power is ultimately to be traced back to the 

United Nations Charter rather than to this Resolution. Art. 11(2) of the Charter provides that the 

“the General Assembly may discuss any questions relating to the maintenance of international 

peace and security” and that it may make recommendations with regard to any such questions to 

the state or states concerned or to the Security Council or to both. While that provision also says 

that its provisions are subject to Art. 12 which provides that the Assembly may not make any 

recommendations while the Security is exercising its functions in relation to a dispute or 

situation.  However, more recent UN practice, the legality and effect of which have been 

confirmed by decisions of the ICJ (in the Kosovo and Israeli Wall in Palestine Advisory 

Opinions), suggest that matters may be dealt with in parallel by the Security Council and the 

General Assembly, and that the Assembly may make recommendations.  

 

In conclusion, Professor Akande posited that the only question left was whether an Assembly 

Resolution recommending force would be deemed not to be a breach of the prohibition of force 

under Art. 2(4) in the same way that a Council Resolution authorizing force would have that 

effect. This is an interpretation of the Charter that is open for UN member states to take. If there 

were to be agreement on this principle, that agreement would be an important point to be taken 

into account in the interpretation of the treaty. This way of achieving the end would also not fall 

foul of the various structural problems he had alluded to above. It would avoid the suggestion 

that customary international law can change either the UN Charter or a rule of jus cogens. 

 

 


