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This panel explored the interrelationship between international humanitarian law (IHL) and 
international human rights law (IHRL) standards in armed conflicts by examining the level of 
compliance of enforcement mechanisms with IHRL. Col. Holman introduced the panel by 
discussing separate military justice systems as examples of domestic enforcement and their 
underlying issues such as a lack of fairness and the potential misuse of military authority over 
civilians. In light of recent critical assessments of military justice from IHRL perspectives, this 
panel sought to explore the interrelationship and conflicts between IHL and IHRL standards 
and the domestic systems that enforce them. 
 
Mr. Young, the first speaker, addressed three main questions: first, how domestic mechanisms 
have implemented IHL and their enforcement through state obligations; second, how military 
justice addresses IHL violations; and third, what could be learned from state practices in 
military justice. Firstly, Mr. Young stated that Article 49 of the Geneva Convention I  created 
obligations for states to introduce domestic legislation to punish violations of IHL and war 
crimes, but lacks clear guidance on what specific measures states could take to repress IHL 
violations. The ideas of state sovereignty and “reluctant sovereignty” further discouraged 
states from implementing legislation – states were often unwilling to meddle in each other’s 
domestic affairs or to prescribe mechanisms to punish violations by other states. This 
remained a challenge throughout the post-1949 era when states sought to retain their 
sovereignty.  
 
A series of negotiations to address this problem were made in the 1970s. In particular, Article 3 
of the Geneva Conventions and the Additional Protocol II (APII) attempted to extend the scope 
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of punishing violations to non-international armed conflicts, but they remained ineffective 
because state sovereignty remained an obstacle to enforcement of the provisions. However, 
customary rules provided clearer provisions on the repression of violations.  
 
Secondly, as the Convention and other IHL treaties have not specified how repression of 
violations should be achieved in civil or military tribunals, many states have adopted military 
justice mechanisms, which have been realized on battlefields by military professionals. In fact, 
IHL rules were often negotiated by war professionals in the context of air conflicts. Military 
professionals often made decisions regarding violations in harsh environments where they 
faced imminent attacks. This made it more challenging to develop better rules for repression. 
 
Thirdly, states have often adopted separate military justice systems to fulfill their obligations 
to repress IHL violations. For these reasons, IHL foresees states continuing to use separate 
military justice systems, but requires that states respect minimal judicial guarantees whichever 
way they fulfill their obligations. To date, the interrelationship between IHL rules and IHR 
standards remains imperfect and should be carefully reconciled. 
 
The second panelist, LCdr Madden, spoke about how binding international law creates a 
“reasonably low but important floor” for international human rights law relevant to all 
criminal justice systems, and allows states flexibility in designing systems that exceed IHRL’s 
minimum requirements. He introduced ten core principles on the administration of justice by 
military tribunals to illustrate how international law and state policy have influenced the way 
particular military justice systems are designed.  
 
Firstly, LCdr Madden noted that military justice systems exist in order to promote the 
effectiveness of a force and to maintain discipline, efficiency and morale; but they also exist 
alongside civilian criminal justice systems to promote respect for the law and the maintenance 
of a just, peaceful and safe society. For example, Canada has enacted both of these purposes in 
section 203.1 of the National Defence Act. Secondly, in order to be effective, a state with an 
expeditionary armed force requires a justice system with both legal and practical extra-
territorial reach. While this can be achieved by giving civil courts jurisdiction to deal with 
offences by military members outside of the state’s territory, it would be more practical to 
empower military courts, including the prosecution and defense counsel, to handle these 
offences so that states have the legal and practical ability to hold a trial in or around the place 
of hostilities.  
 
Thirdly, IHRL is not universal since not all states are subject to equal international legal 
obligations such as fair trials, as they may be signatories to different treaties. As a result, states 
often have no obligation to adhere to certain high standards in the administration of military 
justice. As an example, European jurisprudence places much more onerous obligations on 
states than what is written in the text of the European Convention on Human Rights (ECHR), 
or the kind of obligations the International Convention on Civil and Political Rights (ICCPR) 
places on states. Fourthly, Article 14 of the ICCPR sets out minimum IHRL obligations for all 
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justice systems. Article 14 applies to military justice systems in the same manner as to civilian 
criminal justice systems regarding the handling of penal offences, according to General 
Comment 32. Once these obligations are established, however, Article 14 does not express a 
preference for how a system should be structured.   
 
Fifthly, civil authorities should have oversight of military tribunals at the trial or appeal levels, 
or through other civilian superintendence. Due to the concept of democratic control over the 
armed forces, it is generally preferable, and often essential, in a liberal democratic state, for 
armed forces to fall under the control of civil authorities. While this principle should be 
respected within a military justice system, there are varied practices – even among liberal 
democratic states, on how to bring a military justice system under civil control.  For example, 
in England, civilians may serve as court martial trial judges. In Canada, court martial trial 
judges must be in the military (served ten years at bar and ten years as officers) while 
appellate judges may be civilians. But IHL remains silent on which is a better system. In all 
cases, judicial independence must exist at both trial and appeal levels. Policy suggests, 
however, that civilian oversight often provides additional benefits. 
 
Sixthly, international law does not limit the scope of personal jurisdiction of military tribunals 
any more than that of civilian courts, as Article 14 of ICCPR is silent on the limits on personal 
jurisdiction. General Comment 32 explicitly reinforces this conclusion, notwithstanding 
concerns that trials of civilians by military tribunals may be problematic if fundamental 
guarantees are not respected. But there is no real concern unique to the trial of civilians by 
military tribunals; rather, there is only a concern about unfair tribunals that may breach 
international legal obligations, regardless of who is subject to their jurisdiction. In Canada, 
jurisdiction to try civilians exists under the National Defence Act in limited circumstances – they 
are generally related to operations and to civilians who have consensually brought themselves 
into close contact with the armed forces.  
 
Seventhly, many compelling policy reasons explain why states grant military tribunals 
jurisdiction over civilians in certain circumstances; these could be to protect them from foreign 
criminal law or to avoid situations of impunity.  The Montreux principles on private military 
security companies (PMSCs) acknowledge this, suggesting that governments have an 
obligation to take measures to suppress and deal through judicial or disciplinary sanctions 
with PMSCs under their contract. A robust military justice system with broad jurisdiction to 
deal with civilians who accompany an armed force is one way to achieve state goals. One must 
note, however that General Comment 32 does limit trials of civilians by military or special 
courts to exceptional circumstances. 
 
Eighthly, international law does not limit the scope of subject matter (offence) jurisdiction of 
military tribunals any more than that of civilian courts. Although the ICCPR and General 
Comment 32 are silent on subject matter jurisdiction (in GC 32, specifically regarding military 
tribunals), UN reports have shown that the jurisdiction of military tribunals should be limited 
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to criminal offences of a strictly military nature, and not apply to offences involving serious 
human rights violations. 
 
Speaking about the ninth principle, LCdr Madden nevertheless found that the position taken 
in the UN report produces inconsistencies, as serious human rights abuses committed by 
soldiers are arguably most connected to “the protected interests of military order”. These 
positions also imply that in every state, international law identifies a “best” criminal justice 
system, from which any other systems derogate. However, this is not the case in Canada or in 
other similar states, where a variety of different but fair justice systems and processes exist to 
deal with different classes of people. These may include mental health courts, the Youth 
Criminal Justice Act (YCJA), military, drug, summary and indictable convictions, among 
others.  The right of a state to tailor how it administers criminal justice systems should not be 
unduly fettered in ways that prevent states from accomplishing desirable military and public 
safety goals, according to LCdr Madden. 
 
In Canada, jurisdiction to try military members for offences under “ordinary” or civilian 
criminal law exists under the National Defence Act, presumably in recognition of and in order to 
achieve the dual purposes of the military justice system.  On one hand, even ordinary criminal 
offences, when committed by members of the military, reflect acts of indiscipline that the 
armed forces have a unique interest in eradicating. On the other hand, even if these offences 
are presumed to have no connection with the military, then a second legitimate purpose of the 
system—in Canada, to promote respect for the law and the maintenance of a just, peaceful and 
safe society - is still served when military tribunals deal with ordinary offences that threaten 
public order. 
 
Lastly, LCdr Madden noted that different variations exist in military justice systems, as they 
do in civilian criminal justice systems. As a whole, they are neither inherently good nor 
inherently bad. As individual systems, they vary widely in their degrees of compliance with 
rules of international law. Military justice systems tend to evolve from and develop more or 
less in parallel with their civilian equivalents – some following the inquisitorial tradition of 
civil law, and some more adversarial – as in the common law tradition (and some 
incorporating both elements). But as with civilian criminal justice systems, once the core 
elements of procedural fairness are protected and provided for within a military justice 
system, it may be problematic to suggest that one is absolutely better than another. It is 
understandable that they will be structured in different ways to achieve their ends, since they 
serve slightly different purposes in different jurisdictions, and operate in respect of armed 
forces that face vastly different missions and operational circumstances. 
 
While no one can deny that military tribunals have been used to persecute political dissenters 
and to scapegoat members of the military without due process protections, or to protect 
military members who have committed crimes from facing fair and transparent trials, one 
must note that civilian criminal justice systems in these jurisdictions also generally face similar 
challenges – those more generally associated with weak rule of law.  
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In concluding his remarks on the administration of justice by military tribunals, LCdr Madden 
emphasized that the problem international law strives to avoid is not with military justice, but 
rather with inadequacy in a justice system - whatever its form.  Military justice systems will be 
different from their civilian counterparts in ways that are necessary for reasons of operational 
effectiveness, and in ways that will reinforce, rather than undermine justice. 
 
The third, and final speaker, Professor Petrasek, spoke about how IHL enforcement can be 
implemented on the domestic level. He stated that domestic accountability mechanisms for 
IHL should not only target Canadian soldiers committing IHL violations abroad such as those 
participating in militias such as ISIS, but should also target war criminals present in Canada. 
Canadian corporations committing human rights abuses abroad can also be subject to civil 
damages in Canada. An example is the Anvil mining lawsuit, about a Canadian company 
complicit in the attacks of a civilian village in the DRC. 
 
Professor Petrasek highlighted the tensions between military justice and civilian justice 
systems in dealing with IHL abuses. He illustrated this with three scenarios to demonstrate the 
military justice system’s encroachment on IHL: first, military justice systems trying military 
officers for purely military offences (which could include IHL abuses); second, military justice 
systems trying military officers for offences against civilians; and third, the military justice 
system trying civilians as civilians. The IHLsystem is concerned with an “overzealous” 
military system in the counter-terrorism context. Countries have often implemented military 
justice systems that have insisted on treating allegations against military officers of its own 
courts and been overly protective of its own members of the military. As a result, they have 
prosecuted civilians when they should not in order to secure convictions that courts may not 
guarantee. Currently, the burden has shifted to military justice systems to demonstrate why 
they are better suited to try civilians or military officers.  
 
In concluding the panel, Professor Petrasek noted the broad trends in how HR encroaches on 
IHL by citing examples that demonstrate a lack of real impartiality in military justice systems. 
For instance, in Africa, Colombia, Peru, Sri Lanka, Russia and Turkey, military justice systems 
have been used to shield abuses by higher ranked officials. Incursions in Gaza from 2010 – 
2014 where defense forces have carried out their own investigations, also illustrated this trend. 
More recently, in response to the U.S. shelling of an MSF hospital in Afghanistan, an 
international fact-finding commission was proposed to investigate the incident, but to no avail. 
The speaker noted that while there is a continued trend of regional courts applying IHL and 
adjudicating IHL abuses, the burden is on the military justice system to prove accountability.  
 
 
 
 


