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After a brief introduction of the panelists, Mr. Fairley opened the session by 
introducing the view that international human rights laws are perceived as “soft law” 
by some “hard law” lawyers. However, in his opinion, international human rights 
laws are sources of standards and measures of best practices. International human 
rights law cannot be neglected by Multinational Corporations (MNCs) when they are 
concluding international transactions. For example, in Canada, cases are brought 
against corporations for human rights violations. This panel focused on the recent 
development of the regulations of transnational corporations initiated by states and 
international organizations, and the implications of the “soft law” and “hard law” on 
cross-border transactions. 
 
Ms. Mora Johnson 
The theme of Ms. Johnson’s presentation was “changing company behavior through 
soft law, regulation and normativity”. Her primary focus was the current regulation 
regime of mineral supply chains. Her examples included the smuggling and armed 
conflict financing in Democratic Republic of Congo. How should these issues to be 
addressed? Ms. Johnson first reviewed the UN practice of calling for companies to 
exercise due diligence, and then introduced the OECD Guidelines for Multinational 
Enterprises (“OECD Guidelines”), which is consistent with the UN Guiding 
Principles on Business and Human Rights. Further, Ms. Johnson explained the 
implications of the Section 1502 of the 2012 Dodd Frank Act. This Act requires 
companies to disclose their usage of minerals if the minerals are necessary for 
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production and to conduct a country of origin inquiry. The International Conference 
of the Great Lakes Region (“ICGLR”) has also developed the Regional Certification 
Scheme. This scheme is harmonized with the OECD Guidelines. Ms. Johnson 
concluded her presentation in stating that firstly, “hard law” regulations overcome 
collective action problems; secondly, mandatory reporting mechanisms change the 
behavior of MNCs; thirdly, players who has the leverage power in the regime are 
needed; fourthly, “hard law” and “soft law” can interact to implement the targeted 
changes. 
 
Professor Holly Cullen  
Professor Cullen’s discussion shed light on the dispute prevention and management 
mechanism in the OECD Guidelines for Multinational Enterprises (“OCDE 
Guidelines”). Professor Cullen explained that the OECD Guidelines are adopted from 
the UN Guiding Principles on Business and Human Rights (“UN Guiding 
Principles”), which have the following main elements: identify and assess actual or 
potential human rights protection; integrate findings of impact assessments across 
function and process, and take appropriate actions; track effectiveness of responses; 
and communicate, including writing a formal report.  
 
In Professor Cullen’s view, the mediation based dispute resolution mechanism in the 
OECD Guidelines is effective and appealing. Further, this mechanism is effective and 
can be initiated by any interested party or entity, unions, or NGOs. This mechanism is 
administered by the National Contact Points in adhering countries. Professor Cullen 
concluded with the question of “what lessons could be learned for the revised policy 
framework for investment?” Firstly, a chapter on responsible business should be 
included in the OECD Guidelines, which refers to the UN Guiding Principles, 
meanwhile, risk-based due diligence should be mentioned. Secondly, the first duty of 
business is to obey the local law and respect human rights. Thirdly, the drafts should 
be published for comments. Fourthly, Professor Cullen highlighted that Policy 
Framework for Investment is addressed to states rather than businesses. As such, it 
complements and reinforces the OECD Guidelines.  
 
Professor Michael Marin 
The theme of Professor Marin’s presentation was “civil liability of corporate agents 
for human rights violations: a more effective deterrence strategy?” Professor Marin 
argued that personal liability is likely a more effective deterrent than corporate 
liability. His presentation aimed to clarify misconceptions about the relationship 
between personal and corporate liability, and to explain the legal basis for imposing 
personal liability in the context of TNCs. Professor Marin argued that corporate 
liability is an indirect deterrence mechanism, and personal liability is an effective and 
direct deterrence mechanism.  
 
What are the current problems undermining the determination of corporate liability? 
Namely, they are the uncertainty caused by indirect liability; coordination problems 
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for shareholders; limited liability for shareholders, and the fact that stigma is fleeting 
compared to personal liability. In attempting to tackle these problems, Professor 
Marin visited the existing case law to assess the legal basis for personal liability. 
Cases discussed included ADGA Systems v. Valcom, London Drugs v. Kuehne & 
Nagel International, Peoples Department Stores v. Wise, BCE Inc. v. 1976 
Debentureholders, and Montreal Trust Co. of Canada v. ScotiaMcLeod Inc. After the 
discussion of this case law, Professor Marin explained the principles for personal duty 
of care. Professor Marin concluded that the decision of the Angelica Choc et al v. 
Hudbay Minerals Inc., to some extent, disposed of the corporate veil argument, and 
that once a personal duty of care is recognized, agents will have strong incentives to 
demand protective policies. 
 
Professor Errol Mendes 
The theme of Professor Mendes’ presentation was “addressing advantages and 
challenges in human rights and environmental alternative dispute resolution (“ADR”) 
in the global energy and mining sectors”. In the Access to Justice Pillar of the UN 
Guiding Principles on Business and Human Rights, John Ruggie proposed that 
existing forms of remedies should be strengthened and made accessible. This should 
include domestic and home state remedies and corporate grievance mechanisms for 
stakeholder grievances. In his 2010 report, Ruggie acknowledged that domestic state 
remedies were few in number and that attempts to seek remedies in the home state of 
MNEs were, so far, without success. The US Supreme Court decision of Kiobel v. 
Royal Dutch Petroleum, Co. (Shell) further exacerbates these failures, especially in 
the U.S. There have been no successful cases so far in Canada although a few have 
managed to overcome procedural hurdles and are proceeding to trial. The Guiding 
Principles also allude to the fact that there are legal, financial, social and political 
challenges associated with using the courts for effective access to justice. 
 
Professor Mendes suggested that given these challenges, the corporate sector, civil 
society and governments must promote effective ADR forms of access to justice, 
when and where it matters most, when people and communities are first affected 
directly or indirectly by corporate actions in the host state. His personal experience 
with such ADR processes in the extractive industries sector has convinced him that 
this is one of the most effective forms of access to justice for environmental and 
human rights disputes with the extractive sector. In light of the above, Professor 
Mendes suggested that the extractive industries sector, and in the absence of 
movement, home states should insist, either through laws or guidelines with “teeth” 
that the extractive industries should gravitate towards the implementation of a 
structured ADR process in the form of mediation in which an unassailably neutral 
third party is jointly selected by the parties with the goal of helping the parties seek a 
solution. 
The CCIL thanks and congratulates all Rapporteurs for their participation in the program for this 
year's Conference.  
Any opinions expressed herein do not necessarily reflect those of the CCIL. 


