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The	United	States-Mexico-Canada	Agreement	(USMCA),	which	the	three	North	American	parties	agreed	
to	 has	 drastically	 scaled	 back	 the	 mechanisms	 of	 state	 investor	 state	 dispute	 settlements.	 Upon	 the	
election	of	President	Trump,	his	 initial	campaign	promises	of	the	renegotiations	of	the	North	American	
Free	Trade	Agreement	(NAFTA)	came	to	bear.	The	USMCA,	based	upon	its	predecessor,	was	created	on	
September	 30,	 2018.	 Though	 it	 has	 not	 yet	 been	 ratified	 by	 any	 of	 the	 parties	 as	 of	 now,	 this	 is	
nevertheless	 a	 decided	 shift	 in	 the	 relationships	 amongst	 the	 three	 countries.	 The	 changes	 that	 have	
resulted	from	this	are	starting	to	unfold	in	these	days	ahead.		

This	panel	 took	a	historical	 look	at	 the	years	of	arbitral	practice	 that	 led	 to	 the	creation	of	 the	NAFTA	
deal,	 its	 successes	 and	 failures,	 along	with	 the	new	USMCA.	 Jean-François	Hébert	 opened	 the	 floor	 to	
three	distinguished	panelists,	each	providing	their	perspectives	on	the	three	state	parties	to	the	USMCA	
and	NAFTA	and	discuss	why	US	and	Mexico	decide	to	scale	NAFTA	back	so	significantly	and	why	Canada	
and	the	US	drop	it	altogether.	
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Andrea	Bjorklund,	McGill	(United	States)	

Andrea	Bjorklund	 is	 the	Chair	of	 International	Arbitration	and	 International	Commercial	 Law	at	McGill	
University.	She	was	an	attorney-adviser	on	the	NAFTA	arbitration	team	in	the	Office	of	the	Legal	Advisor	
of	the	US	Department	of	State	and	sat	on	the	panel	to	provide	an	American	perspective	on	the	NAFTA	
deal	and	the	USMCA.		

She	said	that	the	current	US	Administration	will	take	the	signing	of	the	USMCA	as	a	major	US	victory	and	
the	 idea	of	civil	 service.	This	new	deal	appears	to	be	almost	against	 foreign	 investment	 in	 its	entirety.	
The	US-centric	mentality	 seems	 to	 encourage	 only	US-based	 investment	 and	discourage	 any	 outward	
flow	 of	 investment.	 She	 remarks	 that	 this	 shift	 in	 attitude	 and	 approach	 runs	 directly	 counter	 to	 the	
previous	45	years	of	US	state	practice,	whether	from	a	Democratic	or	Republican	administration.		

Bjorklund	also	seems	to	suggest	that	USMCA	reflects	that	there	may	be	some	deep-seeded	ambivalence	
from	 the	government	as	 it	was	difficult	 to	determine	what	was	behind	US’	proposals.	 She	noted	 that	
there	 was	 a	 difficult	 balance	 in	 the	 US	 administration	 simultaneously	 not	 wanting	 there	 to	 be	 any	
international	governing	body	but	to	want	a	large	stake	in	it	if	there	was	one.	She	maintains	that	the	US	
investment	policy	 is	one	with	a	bespoke	approach,	curated	on	a	case-by-case	basis,	and	thus	spoke	to	
the	 reluctance	 the	 US	 had	 on	 an	 overarching	 international	 treaty	 governing	 body.	 The	 strategy	
constantly	oscillated	from	opposing	the	creation	of	one	and	considering	what	its	stance	would	be	should	
one	be	created.		

Ultimately,	 she	 concludes	 that	 USMCA	will	 give	 fodder	 for	 bilateral	 relationships	 where	 US	 can	 now	
impose	its	will	on	other	parties	more	forcefully,	as	demonstrated	in	the	USMCA	negotiations	in	which	it	
first	 discussed	 terms	 with	 Mexico	 and	 then	 only	 later	 introduced	 discussions	 with	 Canada.	 She	 also	
mentioned	 how	 the	 business	 lobby	 for	 Canada	was	 less	 persuasive	 than	 that	 of	Mexico,	 though	 she	
provided	no	 speculation	 as	 to	why	 that	was	 the	 case.	Overall,	 she	 views	 the	new	USMCA	 treaty	 as	 a	
success	for	US.		
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Luis	Gonzalez,	Matrix	Chambers	(London)	(Mexico)	

Luis	Gonzalez,	an	expert	international	trade,	investment	lawyer	and	arbitrator,	he	has	served	as	counsel	
as	counsel	in	arbitrations,	trade	disputes,	and	EU	trade	law	and	policy.	More	notably	he	was	the	Deputy-
General	 counsel	 and	 the	 legal	 counsel	 for	 the	 Government	 of	Mexico	 for	 numerous	 treaties,	 NAFTA	
among	others.	

In	this	panel,	Gonzalez	first	began	by	saying	that	this	new	treaty	of	USMCA	was	consistent	with	Mexico’s	
trade	 stance	 in	 the	 past.	 Mexico	 has	 been	 consistent	 on	 its	 approach	 to	 Investor-state	 dispute	
settlement	(ISDS)	and	dispute	resolution	mechanisms.		

Mexico	 initially	 approached	 the	USMCA	negotiations	particularly	optimistic.	 Though	 it	did	not	 see	 the	
immediate	 need	 to	 revise	 NAFTA,	 it	 was	 nonetheless	 content	 to	 approach	 the	 negotiations	 ready	 to	
improve	upon	current	mechanisms	–	improving	the	efficiency	of	chapter	20	for	example.	It	was	ready	to	
take	an	approach	that	would	go	about	fixing	the	substantive	provisions.	Mexico	had	presumed	that	the	
US’	approach	would	be	consistent	with	its	approach	on	the	Trans-Pacific	Partnership	(TPP)	Agreement.	It	
was	thus	a	surprise	to	Mexico	when	the	Trump	Administration	wanted	to	eliminate	NAFTA	altogether.	
Mexico	had	believed	that	this	radical	move	would	not	have	been	taken	as	this	was	also	counter-intuitive	
to	the	US’	interest	in	preserving	the	ISDS.		

The	 US	 purposely	 divided	 the	 negotiations	 between	 Mexico	 and	 Canada.	 During	 the	 negotiations,	
Mexico	was	also	negotiating	an	Free	Trade	Agreement	(FTA)	with	the	EU.	Throughout	it	all,	Mexico	was	
insistent	on	maintaining	ISDS.	This	may	have	been	a	perplexing	stance	for	Mexico	since	it	had	previously	
lost	many	cases	with	the	ISDS	(8	wins	and	9	losses	in	NAFTA	Chapter	11).	Gonzalez	explained	that	these	
negotiations	took	place	during	a	precarious	time	in	Mexico’s	history.	There	was	a	rising	radical	left-wing	
populist	movement	and	the	opposition	of	the	next	presidential	election	were	showing	signs	of	victory.	A	
sentiment	 throughout	Mexico	 at	 this	 time	was	 that	 there	would	 be	 a	 return	 back	 to	 Venezuela-type	
government	and	a	looming	threat	that	the	energy	reform	of	the	current	administration	would	be	wiped	
out	by	the	incoming	new	party.	As	a	result,	many	of	the	concession	contracts	drafted	were	given	to	US	
companies	out	of	fear	and	for	assurance	that	these	would	remain	untouched	by	the	new	administration.	
These	concessions	were	a	way	for	the	then-president	to	ensure	its	legacy	onto	the	next	administration.		

Though	overall	the	USCMA	can	be	seen	as	a	victory	for	the	Trump	administration,	Mexico	sees	its	as	its	
own	partial	victory	as	well	as	 it	was	able	to	maintain	and	keep	legal	stability	for	the	energy	sector,	 it’s	
major	concern	at	the	time.	Though	the	 ISDS	was	kept	through	much	negotiation,	Mexico	nevertheless	
suffered	through	the	largely	untouched	chapter	20.		

	 	



4	
	

Alison	FitzGerald,	Norton	Rose	Fulbright	(Canada)	

Alison	 FitzGerald	 is	 an	 experienced	 lawyer	 in	 the	 areas	 of	 international	 arbitration	 and	 international	
trade	and	investment.	She	has	had	much	experience	in	ad-hoc	arbitrations	and	practice	in	institutional	
arbitrations	 as	 the	 International	 Chamber	 of	 Commerce	 (ICC),	 the	 London	 Court	 of	 International	
Arbitration	 (LCIA),	 the	 International	 Centre	 for	 Settlement	 of	 Investment	 Disputes	 (ICSID),	 and	 the	
American	Arbitration	Association	(AAA).		

From	 FitzGerald’s	 perspective,	 Canada’s	 position	was	 similar	 to	 that	 of	Mexico’s	 in	 that	 neither	were	
intent	on	eliminating	Chapter	11	from	NAFTA.	This	may	have	come	at	a	surprise	given	that	Canada	has	
been	 sued	 more	 than	 any	 of	 the	 other	 two	 NAFTA	 countries	 under	 Chapter	 11	 (roughly	 40	 cases),	
though	Canada’s	stance,	as	FitzGerald	described,	was	that	though	Chapter	11	was	not	a	good	deal,	 its	
status	quo	need	not	be	condemned.	In	effect,	despite	criticisms	that	Chapter	11	is	seen	as	regressive,	it	
has	enabled	efficient	resolution	of	some	disputes.		

Due	 to	 the	 initial	 discussions	 of	USMCA	between	 the	US	 and	Mexico,	 Canada	was	 left	 largely	 on	 the	
sidelines	 of	 the	 negotiations.	 As	 a	 negotiation	 strategy	 for	 the	 US,	 it	 was	 effective	 for	 US-oriented	
interests,	though	this	does	little	to	curb	Canada	worries	for	the	future	of	trade	ahead.		

The	 striped	down	 ISDS	 agreement	between	 the	US	 and	Mexico	 appeared	 also	 to	be	 a	 bad	 ‘take	 it	 or	
leave	it’	deal	for	Canada.	When	Canada	walked	away	from	the	ISDS,	it	was	doing	so	under	the	mentality	
that	 ‘no	deal	was	better	 than	a	bad	deal’.	 FitzGerald	 remarked	 that	 the	absence	of	 ISDS	mechanisms	
combined	with	a	lower	marginal	corporate	tax	rates	will	have	a	major	impact	on	Canada	in	the	years	to	
come.		

Nevertheless,	Canada	is	not	seeking	to	abandon	its	commitments	to	the	Comprehensive	and	Progressive	
Agreement	 for	 Trans-Pacific	 Partnership	 (CPTPP),	 nor	 Canada-EU	Comprehensive	 Economic	 and	 Trade	
Agreement	 (CETA),	 or	 ISDS	 in	 the	 meantime.	 It	 is	 seeking	 instead,	 to	 take	 ISDS	 in	 a	 new	 direction,	
exploring	the	possibility	of	an	ad-hoc	tribunal	system	with	a	wide	standard,	though	yet	to	be	defined	by	
other	treaties.	FitzGerald	remarked	that	the	ISDS	mechanisms	which	were	agreed	to	under	CETA	were	
different	than	what	was	agreed	to	under	this	new	USMCA.		

During	 the	 consultation	 period,	 International	 Trade	 Diversification	 Minister	 Jim	 Carr	 was	 asked	
specifically	on	how	ISDS	mechanisms	can	be	more	transparent	and	fair.	He	responded	that	transparency	
and	fairness	were	qualities	that	outlined	what	Canada	was	seeking	and	sought	to	find	during	the	USMCA	
negotiations,	 calling	 on	 a	 reinforcement	 of	 a	 rules-based	 system	 and	 a	 potential	 reformation	 of	 the	
World	Trade	Organization	(WTO).	FitzGerald	also	remarked	on	how	the	Investment	Court	System	(ICS),	
an	 appellant	 tribunal	 system	 could	 perhaps	 achieve	 greater	 coherence	 if	 it	 is	 given	 power	 to	 review	
other	treaty	awards,	though	expresses	doubt	that	other	states,	such	as	the	US,	would	be	amenable	to	
this	discussion.		

FitzGerald	 lastly,	 and	 poignantly	 remarks	 that	 aside	 from	 the	 political	 and	 financial	 stakes	 in	 these	
negotiations	 regarding	USMCA,	 the	negotiations	were	driven	by	a	 larger	overarching	 ideology	as	well.	
That	 is	to	say,	a	protectionist,	US-centric	doctrine	dominated	the	discussions.	She	stated	that	this	new	
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ideology	was	foreign	to	previous	considerations	when	conducting	business	and	international	trade	and	
doubted	that	under	this	doctrine	if	Canada	would	have	been	able	to	receive	a	good	deal	regardless.		
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Q&A	Period	

1. Does	the	so	called	'broken	market'	(ie.	US'	disengagement	from	the	WTO	adjudicative	role,	scaling	
back	of	 ISDS	 in	 the	North	American	 context	 etc.)	 somehow	 influence	 the	backlash	of	 the	 ISDS?	
Does	Chapter	11	expand	on	the	obligation	of	the	pre-NAFTA	parties?	

Alison	 FitzGerald:	 It	 may	 have,	 though	 there	 are	 other	 factors	 that	 need	 to	 be	 considered	 as	 well	
(ex.	The	 revision	 in	 conduct	 standards).	 There	 is	 also	 a	 dissonance	with	 the	 communication	 between	
states	and	the	understanding	of	the	scope	and	purpose	of	the	role	of	these	organizations.		

Luis	Gonzalez:	One	key	consideration	that	NAFTA	parties	failed	to	address	is	the	clear	definition	of	what	
states	 view	 as	 an	 aggressive	 interpretation	 of	 investment	 disputes	 and	 the	 necessary	 accompanying	
remedy.	 States	were	 reluctant	 to	go	 into	detail	 regarding	 this	definition,	 though	 it	 is	 central	 and	vital	
that	 they	do.	The	ramifications	of	signing	onto	a	 treaty	without	a	common	understanding	of	 its	 terms	
will	only	lead	to	complications	down	the	road	when	wanting	to	make	amendments.		

Andrea	 Bjorklund:	 It	 is	 true	 that	 there	 is	 a	 lot	 of	 ambivalence	 surrounding	 the	 true	 purpose	 of	
investment	arbitration	tribunals.	Since	these	decisions	are	made	for	each	individual	dispute,	there	is	not	
a	 set	 system	 and	 as	 a	 result,	 those	 decisions	 only	 bear	 a	 ‘quasi-precedence’	 in	 following	 decisions.	
Regarding	ISDSC,	it	is	unclear	the	direction	that	the	current	US	Administration	would	like	to	take.		

What	are	your	those	on	the	CPTPP	favouring	an	appellant	body	as	opposed	to	going	the	EU	route?	Do	
you	believe	there	will	be	any	movement	from	Japan	or	China	in	regard	to	the	CPTPP?		

Andrea	Bjorklund:	From	my	perspective,	Japan	is	still	very	reluctant,	there	has	not	been	much	change	or	
movement	on	that	end.	They	have	not	tried	to	stop	the	discussion	forward,	though	they	themselves	are	
not	on	board.	As	for	China,	they	have	been	silent	on	this	regard	so	far.	It	appears	that	they	have	always	
been	wary	and	skeptical	of	having	multiple	appellant	bodies	and	have	a	competing	claim	though	it	is	not	
substantial.	As	of	now,	it	is	difficult	to	envisage	China	joining	the	TPP.	

The	US	stance	 remains	 largely	unchanged.	Previously	 there	was	a	 stir	 for	potential	appellant	body	 for	
US-Chile	negotiations,	though	those	talks	never	occurred.	The	appellant	body	at	the	time	was	seen	as	a	
compromise	 between	 the	 Executive	 Branch	 and	 Congress.	 At	 this	 point	 it	 is	 even	 more	 difficult	 to	
envisage	the	US	joining	onto	the	TPP.		

2. Throughout	this	whole	discussion,	it	appears	that	the	US	has	positioned	itself	in	a	stance	of	attack.	
To	what	extent	do	you	see	the	EU	aiding	its	efforts?		

Alison	 FitzGerald:	 The	most	 contentious	 issue	 as	 of	 now	 is	 how	 to	 address	 upcoming	 issues.	 Unless	
there	 is	a	broad	and	general	agreement	 that	 there	 is	a	 set	protocol	of	how	to	deal	with	 these	 issues,	
there	will	 be	 continued	 fragmentation.	 There	 are	 current	 notions	 of	moving	 away	 from	 the	model	 of	
arbitration	to	a	court,	though	I	am	hesitant	to	say	this	will	really	address	the	issue.	No	one	will	want	to	
invest	millions	into	deeply	flawed	arbitrations.			


