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Professor Brooks divided the session into three parts, with each speaker 

discussing a different aspect of international taxation. Professor Books took the first third 

to frame the problem. She sought to outline exactly what is meant by “international tax” 

and what its relationship might be to international law at large. Professor Christians then 

discussed some of the “thornier” issues surrounding international tax policy, including 

what we do about one state’s taxation system putting pressure on another state, and how 

different states handle income taxation across borders. Finally, Professor Loomer 

discussed some of the more technocratic aspects of international tax law.  

 

Professor Brooks 

 

 Professor Brooks began her explanation of international tax law by saying that 

there is no such thing as international tax law per se. At present, there is no discipline out 

there that generates an international set of rules that are adhered to or accepted by 

international states. That is not to say that they will never develop; there are scholars such 

as Dr. Avi-Yonah who argue that norms in international tax system design do exist, and 

form predictable norms that states might be expected to adhere to. However, what is less 



controversial is that there are domestic taxation practices that have international 

implications, and these are what we broadly label international tax. 

 

While this might seem like an arcane discipline, international taxation captures 

scholars and policy makers at every level. At highest level, organizations like the OECD 

and the UN issue recommendations on tax issues with international ramifications, and 

states have agreed to adhere to some of those. The WTO, IMF and World Bank also issue 

position papers promoting specific forms of tax policy, but have yet to set out a 

prescriptive set of directions. Sometimes government collaborations like the G7 or G20 

agree to take particular tax positions as a group. In Canada specifically, there are 92 

bilateral tax agreements that allocate tax jurisdiction between two countries. These range 

from comprehensive tax agreements that cover all types of income, or can be single-issue 

agreements (that govern, for example, only exchange of tax information).  

 

After setting out this general picture of international taxation, Professor Brooks 

connected the discussion to some of the conference’s wider discussion of trade. There are 

many aspects of international tax policy that do not attract the same level of public 

scrutiny as trade agreements. CETA is a good example of this. It involved years of 

negotiations and was very public in a way that taxation treaties never are. However, 

countries use tax instruments to incentivize trade and investment, so it stands to reason 

that policy makers should be as sensitive or similarly sensitive to taxation as they are to 

trade. For example, domestic tax systems essentially create subsidies for particular types 

of social activities, which in turn have ramifications for other countries. Tax is our single 

largest tool for economic and social development, and deserves attention commensurate 

with that potential. 

 

Professor Christians 

 

 Professor Christians’ main focus was highlighting interaction issues between 

different states’ domestic tax policies. The question at the core of this discussion is 

whether states have obligations towards each other in the design of their own tax systems. 

At a high level of generality, states could work together to share practices and ideas about 

how to make international taxation work most effectively. However, at present we are far 

from that ideal; because states are in competition with each other (e.g. for inbound 

capital), they engage in different practices to out-do their neighbours.  

 

 This problem of mutual obligations has important implications for distribution 

and fairness. For example, consider a Canadian mining company looking for a new place 

to invest. Many (especially developing) countries compete for that company’s 

investment. However, when those countries use their domestic tax regimes to uncut each 

other, they simultaneously undermine their most important tool for domestic 

development of infrastructure and other government expenditure. One might think that 

this creates an incentive for these countries to form a cartel and have a base rate of tax to 

secure a minimum amount of public funding, but general principles of state sovereignty 

and the current competitive conditions have yet to allow this to happen. 

 



 This example is further complicated when a third country comes along; Professor 

Christians provided the example of Switzerland. Switzerland offers tax incentives to 

countries to set up intermediaries there and have their profits booked and taxed in 

Switzerland. In other words, it has become a transactional vehicle for tax avoidance. This 

happens in the copper trade. Switzerland as a country is a global leader in copper 

dealership, but does not actually produce any. Instead, companies based there buy copper 

from another country like Zambia, do business “in” Switzerland, before sending the 

copper on to its final destination. At present, this type of tax incentive structure is not 

offside any international discipline; Switzerland is well within its rights to carry on in this 

way. However, the lion’s share of the benefit goes to the company—and this is exactly 

what norms of international taxation could help avoid. 

 

 However, how are states to decide whether this is a problem, whose problem it is, 

and, perhaps most importantly, who exactly is misbehaving? In 1998, the OECD began a 

project to develop a framework for answering these questions. It played with the idea of a 

“harmful evasion rate” to assesses spill over effects that one country’s tax policy can 

have on another. However, this project slowed as it began presenting complicated 

international issues; the OECD wanted to avoid was a “blacklist” of tax havens and other 

forms of finger pointing. Several years later, the IMF became interested in assessing the 

international implications of domestic taxation, this time framing the discussion in terms 

of exogenous spill over effects. While the IMF is interested in capacity building and 

revenue productivity, it found that international taxation presents systemic issues to 

achieving the development that is its goal. By 2011, the IMF, World Bank, OECD, and 

UN all began reporting to the G20 that this was an important issue. By 2013, the OECD 

coined the term BEPS—base erosion and profit shifting. It identified a list of associated 

harmful practices, and pronounced a few minimum standards with an eye to avoiding 

spill over effects. However, a final, complicated issue is that sometimes countries do not 

even know when they are producing those effects; to that end, countries like Ireland and 

the Netherlands have undertaken studies to see how their domestic laws undermine the 

tax policy goals of other states.  

 

Professor Loomer 

 

 Professsor Loomer’s discussion was about some of the more technical aspects of 

international taxation, such as country-to-country reporting. Part of the problem with tax 

avoidance and/or evasion is that governments do not have the information to understand 

exactly what is happening beyond their borders. This manifests itself in individual 

offshore tax evasion, but also in more complicated and nuanced issues of multinational 

tax avoidance (whereby multinationals try to get the most favourable tax result they can).  

 

 The responses to tax evasion represent an interesting evolution of international tax 

rules, arguably towards something that looks more like international law. In Professor 

Loomer’s view, there is actually a fair degree of cooperation among states. This issue has 

received heightened attention since 2009, when the G20 declared that the era of banking 

secrecy was over. In addition to the galvanizing events of the late 2000s, media leaks like 

the Louxembourg Leaks and the Panama Papers have helped incentivize a clamp down 



on the above evasion.  Recently, the G20 and OECD have begun initiatives to expand the 

number of dedicated exchange agreements; to date, Canada has signed 22 such 

agreements. We exchange information with countries like the Cayman Islands and Jersey 

to identify financial accounts and determine who might be hiding hidden investment 

income.  

 

However, at present these agreements are perhaps producing useful information, 

but it is not leading to prosecutions and convictions (at least in Canada). What it has led 

to is a fear of prosecution, so some are using the voluntary disclosure program to pay tax 

in order to avoid any potential penalty. Some take the view that the government needs 

that money, and is happy to have the revenue and the interest associated with it. Others 

take the view that this avoidance remains a wrong that should be punished. 

 

While tax evasion is a problem that the public is well aware of, tax avoidance 

presents a more complicated picture. Many countries are involved in helping corporations 

or individuals avoid taxation. Tax avoidance does not involve breaking the law (though it 

might involve “creative” compliance with it). The BEPS project and the OECD are trying 

to develop a framework for understanding exactly which activities fall on the avoidance 

side, and which are more properly construed as evasion. In conclusion, Professor Loomer 

added that while rhetoric of a harmonized, coordinated response is abundant, there is a 

real question about whether countries are actually interested in changing their own 

practices. While Canada wants to address the erosion of its own tax base, there is an 

extent to which it benefits when a Canadian multinational uses a tax haven to enhance its 

competitiveness (especially to the detriment of other international competitors).   

 
  


