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This panel of pioneers from the earliest North America Free Trade Agreement (NAFTA) Chapter 

11 arbitrations involving all three of the NAFTA parties delved into past developments and 

examined the future of ISDS in the NAFTA zone. The panel members, having worked on both 

the claimant and respondent sides of some of the well-known cases for the early days of NAFTA 

chapter 11, including Loewen, Methanex, Pope & Talbot, UPS and Myers, provided the benefit 

of their experience on these seminal cases and a review and commentary on the current 

developments for Investor-State Dispute Settlement (ISDS) under Canada United States & 

Mexico Agreement (CUSMA). 

 

Ian Laird began the session by giving a general statistical background of NAFTA disputes 

involving all member states stating that the CUSMA has changed the scope of Investor-State 

dispute settlement. He stated that it would be a good time to look at some of the older 

jurisprudence connected with what is going on currently in the field of international dispute 

resolution. He highlighted that some of the early cases started as recently as the late 90s hence it 

took a little while for ISDS to get going.   
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Laird then stated that there had been a major effort by working group 3, a working group for 

reforming NAFTA, to address questions over what kind of reforms should be done and whether 

there was any consensus on the reforms proposed. Among the people in working group 3, there 

are people which he described as the incrementalists. These incrementalists take a relatively slow 

approach but certainly recognized that reforms in certain areas were warranted and the 

arbitration field was one of them including the arbitrator ethics and the arbitrator choices. 

Another area given heavy consideration was the question of consistency in awards and the best 

mechanisms to put in place to address this. 

 

On the other side of the incrementalist were people who were looking for relatively big and 

quick changes. They were essentially advocating for a World Investment Court. He stated that 

the European Union (EU) and Canada were very supportive of this approach as demonstrated by 

some of the clauses in the Canadian EU Trade Agreement (CETA). Another reform proposed 

was that the arbitration rules in the International Center for the Settlement of Investment 

Disputes (ICSID)  Convention be significantly revised. He stated that the CUSMA had changed  

the world of ISDS  significantly. Looking back at over 20 years of Chapter Eleven being in 

operation, there had been a lot of objections not unlike the objections seen from the working 

group three regarding the ICSID in terms of the procedure and the nature of the whole process. 

 

Laird pointed out that the CUSMA had removed the option of ISDS between Canada and the US 

and it made ISDS between Mexico and the US much more limited than what existed in the 

previous agreement. The reason for this was not because of all the reasons enumerated and 

debated over by working group three but rather it was due to some very peculiar political logic. 

He highlighted that from the last American general elections, the big trade discussions in the 

country were about avoiding outsourcing with there being an idea that Americans were 

significantly investing their money abroad. Succinctly, their basic position was that investment 

dollars should only be spent in the US and nowhere else, be it Canada, Mexico or China. 

  

Regarding the future of ISDS in light of all the global occurrences and treaty re-negotiations 

affecting it, Laird began a discussion of the occurrences during some early ISDS cases. He began 

with the Pope & Talbot case, which related to the diminishing quotas the company was 

experiencing under the softwood lumber agreement.  he highlighted how the Pope & Talbot case 

was one of the first cases to really dig into the national treatment standard in ISDS.  Todd Weiler 

stated that the whole idea, in this case, was that it was one of the softwood lumber settlements 

cases.  

 

Weiler highlighted how due to the lack of significant NAFTA jurisprudence at the time, WTO 

cases were used during the early NAFTA disputes as there was no international investment law 

jurisprudence on the issue of national treatment at the time under NAFTA. He highlighted the 

complications in carrying this out due to the different implications of the standard in an 

investment law sense and in a trade law sense.  He believed there was criticism for this standard 

because of the notion that there was a shift of the burden of proof to the government to explain 

itself. In his opinion, however, this was the case in any subject once one party had proven a 

prima facie case.  
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Weiler also believed that the notion of “treatment no less favourable”, split apart in the trade law 

and investment law sense over 70 years ago with the failure of the International Trade 

Organization. He then discussed how it is construed differently in both senses currently, stating 

that in his opinion, ISDS should never be referencing trade law at all when it comes to the issue 

of National Treatment. 

 

Andrea Bjorklund then addressed the issue of transparency and confidentiality in ISDS. She 

worked at the US State Department when cases such as the Loewen case, the Methanex case, the 

METALCLAD case and the SD Myers case were ongoing. She stated that during one of such 

cases the department requested for her to be present on behalf of Canada as a third party to which 

the tribunal agreed but refused her the right to make any submissions. She stated that behind the 

scenes, both the United States and Canada were facing challenges related to their respective 

access to information. She stated that if the governments of the state requested for documents to 

be confidential during ISDS then all of such document became confidential information. She 

highlighted that neither the government of Canada nor of the US wanted to be perceived as being 

against Amicus Curiae participation in ISDS proceedings. According to her, the Mexican 

position was not highly supportive of this earlier on but they agreed with the other states 

eventually.  

 

Laird also corroborated this view as being the situation during the early days when NAFTA 

came into effect. McRae referred to the Freedom of Information Act (FOIA) requests by various 

parties at the time and the responses of the various governments to this. He discussed how 

amicus briefs were regarded as not having much weight in the WTO as well. Bjorklund implied 

that the amicus briefs were only so helpful anyway. stating that the arguments in most amicus 

briefs were repetitive of the arguments advanced by the parties to the dispute hence the little 

amount of reference to them in the decisions by tribunals. There however were unique 

circumstances where the amicus briefs were better informed on such as in disputes involving the 

rights of indigenous people and their practices. 

 

Milburn discussed the SD Myers case, which was over 20 years ago, especially how that tribunal 

came to its assessment of an expert accountant’s evaluation for calculating Damages in the case. 

After giving a factual background of the dispute, he stated that the tribunal found that the legal 

principle of compensation was applicable. This meant restoring the claimants to the position they 

would have been in, in the absence of a breach. The tribunal determined that the loss of income 

approach was the most appropriate for determining the damages and they rejected the other 

methods. The tribunal was of the view that just giving the money back a return on their 

investment was not going to put the claimants back in that position as this was not what the 

claimants were in business for. Rather, they intended to make a profit. Milburn claimed to have 

been quite impressed with the approach adopted by the tribunal for assessing the damages. 

 

After this, Laird brought up the Loewen case and gave a brief background of the case. Bjorklund 

stated that this was the first case which appeared likely to go against the United States. She stated 

that before it the US State Department had no team really dedicated to addressing NAFTA 

Chapter 11 cases but this case made them recognize the need for one. She stated that their key 

strategy in the case was to try and get it dismissed as quickly as possible as they recognized that 

there were a high number of difficult issues within the merits of the case. Their key argument 
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was that the local remedies had not been exhausted and thus the matter could not be heard by a 

NAFTA tribunal, that there had to be a final decision by the highest court in a legal system 

before a measure could be challenged before a NAFTA tribunal. This argument successfully got 

the claim dismissed. 

  

Finally, McRae stated that opinions on the future of ISDS were dependent on the perspective of 

the state addressing the issue. While its future appeared bleak from the deducible perspective of 

the current US government, other states were not as opposed to ISDS. He voiced his displeasure 

with the possibility of ISDS remaining against Mexico based on it being a developing state rather 

than a developed one.  Weiler also remarked about the issue of capacity building, stating that in 

the trade context, capacity building has long been a very important aspect of public policy but 

not as much in the investment context. In his opinion, it should be because if countries take on 

obligation they should be able to meet them and the best way to do so is through regulatory 

policy.   


