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This panel provided an overview of the use and neglect of public international law by 
Canadian courts. The chair, Prof. Craig Forcese from the University of Ottawa lead an 
interactive discussion from broadest to most particular where each panel members 
discussed their projects about current reception law issue. 

Gib van Ert is a civil litigation and public law practitioner in Ottawa and Vancouver. His 
presentation focused on the meaning of reception law and how international treaties and 
customary international law take effect in Canadian domestic law.  

Reception law refers to the means by which international law rules takes legal effect in 
domestic law. International treaties do not take effect directly in domestic law. Even 
Canadian courts recognize the Crown’s prerogatives to conclude international 
agreements, these agreements are not domestic law and are not self-executing. They need 
legislative implementation by statute or regulation to give them direct domestic legal 
effect.  
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The reception rule of customary international law is nearly the opposite of the reception 
rule of international treaties. Customary international law will incorporate itself in 
common law. In fact, Canadian courts give direct legal effect to pertinent rules of 
customary international law without any legislative implementation.  

Why do courts treat customary international law in a different way? According to Mr. 
Van Ert, there is not one answer to this question; but one of the reasons for this automatic 
incorporation can be explained by the fact that if customary international law rules have 
been recognized by the civilized nations of the world as the law of nations, it is also a law 
of Canada unless Canada declares that its law is to the contrary. How relevant and 
compelling could this be? This question is still open, and courts should consider 
regarding whether customary international law is common or just by virtue of being 
shown to exist.  

Mr. Gib van Ert continued his presentation speaking about judicial notice of international 
public law and the presumption of conformity. Canadian courts, like English, American 
and Australian courts, take judicial notice of treaties and customary law. This means that 
courts accept the truth of a fact without the need for a party to prove it through evidence. 
Courts also use the interpretative presumption of conformity which is applied to both 
treaties and customary law. The R v Hape case is an example of the use of presumption of 
conformity. 

Joshua Blum is immigration and refugee law practitioner with Jared Will & Associates 
in Toronto. He discussed the challenges faced by litigation counsel in bringing public 
international law concerns before the Federal Court in refuge protection matters. 

Concerning the presumption of conformity and how it is interpreted, Mr. Blum said that it 
is an open question because of different standards. According to him, in several cases, 
international law should be complied with unless it is impossible. In the old approach, a 
judicial finding of ambiguity on the face of legislation before having recourse to 
international law and the presumption of conformity was required. But in the case of 
National Corn Growers, the Supreme Court of Canada dropped ambiguity as a 
prerequisite for considering relevant international sources. So, if the domestic law is 
clear, the court does not even have to look at Canada’s international obligations. Mr. 
Blum noted that just by saying it is clear, it is an interpretation, not a valid agreement. 
Consequently, the concept of ambiguity is very indeterminate and could create a 
problematic trend in federal court decisions.  In the new approach, the concept of 
ambiguity is mostly replaced by the concept of context, meaning that international 
sources can be referred by courts not because of the existence of any ambiguity but 
because they are part of the legal context. 

Mr. Blum then discussed the impact of the presumption of conformity on the ground and 
noted the example of his clients, a couple from Zimbabwe who was seeking asylum in 
Canada. Under the old approach, this couple who was part of a government organization 
(working in payroll) would be charged with complicity in war crimes and would 
therefore be excluded from protection. But now, it is necessary to have a personal and 
significant implication to be excluded. At the end of the refugee process, it is no longer 
possible to go back and revisit the exclusion issue, but a new fact could allow for an 
interpretation of the deportation provisions. The presumption of conformity argument 
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was examined in Canada according to an interpretation that the refugee statute does not 
have to be assessed at the time of the deportation. On a standard like the one in the House 
of Lords cases, these clients would have had their status reassessed at the time of 
deportation.  

Mr. Blum also commented on the strategies of lawyers in seizing the legal high ground. 
He said that judges are suspicious of lawyers raising international law arguments as it 
may signal to them that they have run out of arguments and try to bring politics into the 
legal process. Especially in the refugee context, the legislative intent is clearly to comply 
with international law. It is then important to remind courts of their role between 
executive and legislative. He concludes that the problem with ambiguity is that it leaves 
Canada’s international obligations in the hands of judges, so it is necessary to interpret 
international law in the global context.  

Vicki Prais is an independent international human rights consultant who specializes in 
prisoners' Rights/Deprivation of Liberty. She shared the results of her recent study into 
how the UN Standard minimum rules for the treatment of prisoners (Mandela Rules) are 
used in Canadian legal proceedings.  

From the UK and having a fellowship residence at McGill, Ms. Prais’ research focuses on 
how Canada has included the soft law instrument, especially the Mandela Rules. In her 
introductory remarks, she mentioned the fact that the Mandela rules are soft law 
standards, so they are not binding. She conducts an empirical research that led her to 
interview corrections officers, criminal law practitioners, parliamentarians, etc. to see 
how they use the Mandela rules in their work.   

As a result, she found firstly that courts are very keen to say that the Mandela Rules exist, 
but they raise the fact that these rules are not binding. So, Canada could not be interested 
in implementing them. Secondly, civil society organizations are using the Mandela Rules 
as an advocacy tool when dialoguing with corrections authorities. 

Ms. Prais also noted three key challenges about the Mandela Rules being used in Canada 
which are related to solitary confinement, the lack of independence of healthcare staff 
and the incarceration of indigenous people, especially women. 

To conclude her presentation, Ms. Prais made some suggestions that could help to better 
implement the Mandela Rules in Canada:  

- At the national level, it is important to allocate more resources for prisoners’ 
rights and to get the right people on board to lobby the government; 

- Training is necessary to raise people's awareness about the Mandela rules; 
- The actual implementation of the rules needs more engagement with stakeholders. 

 


