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Chair:	 	 Kristen	Boon	–	Seton	Hall	Law	

Speakers	 Curtis	Bradley	–	Duke	University	
Charles-Emmanuel	Côté	–	Université	Laval	
Joris	Larik	–	Leiden	University	
Hannah	Woolaver	–	University	of	Cape	Town	
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This	plenary	panel	addressed	comparative	 foreign	 relations	 law	and	analyzed	 its	areas	of	convergence	
and	divergences	in	national	approaches.		

In	her	 introductory	 remarks	Kristen	Boon	noted	 that	 foreign	 relations	 law	 is	an	emerging	 subject	 that	
encompasses	 both	 domestic	 and	 international	 legal	 systems.	 While	 presenting	 the	 panellists	 she	
mentioned	 that	all	of	 them	are	contributors	 to	 the	 forthcoming	publication	“The	Oxford	Handbook	of	
Comparative	Foreign	Relations	Law”,	edited	by	Curtis	Bradley.	

Curtis	Bradley	continued	by	noting	that	he	had	been	working	to	develop	this	 field	for	the	past	several	
years.	He	defined	foreign	relations	law	as	the	domestic	law	of	a	nation	that	governs	its	interaction	with	
the	rest	of	the	world.	Certain	international	organizations,	such	as	the	European	Union	also	have	this	kind	
of	 legislation.	 Foreign	 relations	 law	 includes	 different	 spheres:	 constitutional	 law,	 statutory	 law,	
administrative	 regulations,	 and	 judicial	 decisions.	 Disputes	 in	 this	 area	 are	 often	 decided	 outside	 the	
courts;	hence	its	research	requires	studying	domestic	customs	and	political	behaviour.	



2	
	

The	 panellist	 mentioned	 that	 many	 aspects	 of	 foreign	 relations	 law	 concern	 allocation	 to	 various	
political	 actors	 the	 authority	 to	 conduct	 diplomatic	 relations,	 conclude	 international	 agreements,	
recognize	 foreign	 states,	 and	 use	military	 force.	 In	 federal	 states	 relations	 in	 this	 area	 could	 be	 both	
horizontal	 and	 vertical	 (when	delegating	 such	authority	 to	 various	 sub-national	 actors).	 This	 field	 also	
covers	the	role	of	the	courts	in	the	transnational	cases,	in	particular	their	decisions	on	the	justiciability	
of	these	cases.	

Though	 distinct	 from	 international	 law,	 foreign	 relations	 law	 is	 closely	 intertwined	 with	 it.	 Thus,	
international	law	can	be	incorporated	into	domestic	legal	systems	through	constitutional,	 legislative	or	
executive	decisions.	Courts	can	also	 interpret	domestic	 legislation	 in	 terms	of	 the	states’	 international	
legal	obligations.	 The	executive	branch	 can	also	base	 its	 internal	policy	decisions	on	 them.	Therefore,	
foreign	relations	law	includes	domestic	rules	of	such	interpretation	and	incorporation.	

Unlike	international	law,	foreign	relations	law	has	no	claim	of	universality;	it	acknowledges	the	right	of	
every	state	to	its	own	approach.	In	Professor	Bradley’s	view	this	makes	it	fertile	ground	for	comparative	
studies.	He	cited	the	U.S.	Goldwater	v.	Carter	decision	(termination	of	the	defense	treaty	with	Taiwan),	
the	 UK	 Supreme	 Court’s	 decision	 on	 Brexit,	 and	 the	 South	 African	 decision	 on	 exit	 from	 the	 Rome	
Statute	of	the	International	Criminal	Court	as	an	interesting	example	for	comparison.	

Curtis	Bradley	also	specified	the	reasons	for	divergences	in	the	foreign	relations	law	content	in	various	
states.	 In	particular,	he	noted	 the	difference	of	 the	post-WWII	constitutional	 systems	 from	the	earlier	
ones.	 Besides,	 the	 division	 of	 powers	 in	 various	 contemporary	 parliamentary	 and	 constitutional	
paradigms	is	not	the	same.	Understanding	of	the	judicial	role	is	not	uniform	across	the	globe	either	(civil	
law	v.	common	law).	Finally,	the	geopolitical	role	of	the	states	can	also	influence	their	foreign	relations	
law.		

Professor	 Charles-Emmanuel	 Côté	 continued	 by	 speaking	 about	 federalism	 and	 foreign	 relations	 in	
Canada.	This	subject	is	a	part	of	a	larger	section	of	the	collective	publication	focusing	on	the	situation	in	
different	federal	states	and	the	European	Union.	

The	 panellist	 explained	 how	 his	 perception	 of	 foreign	 relations	 law	 evolved	 from	 scepticism	 to	
understanding	 its	 analytical	 and	 educational	 value.	 He	 observed	 that	 this	 discipline	 is	 already	 well	
established	 in	 the	 USA	 referring	 to	 Elisabeth	 Zoller’s	 Droit	 des	 relations	 extérieures	 (Paris,	 1992).	 In	
Canada	it	is	being	studied	in	a	fragmented	manner	within	number	of	other	disciplines:	international	law,	
constitutional	 law,	administrative	 law,	politics	and	 international	 studies.	Professor	Côté	 insisted	 that	a	
more	structured	approach	could	help	to	define	its	strong	and	weak	sides	and	help	to	compare	Canada	
with	other	states.	He	expressed	hope	that	this	discipline	will	find	its	place	in	the	Canadian	law	faculties.	

The	panellist	further	explained	that	comparative	studies	of	foreign	relations	law	in	various	federal	states	
reveal	 differences	 in	 addressing	 the	 tensions	 related	 to	 vertical	 separation	 of	 powers.	 This	 could	
eventually	help	 to	 find	better	solutions	of	such	problem	or	even	to	prevent	 it.	Thus,	 in	 the	USA	these	
tensions	arise	mainly	between	 the	 federal	and	state’s	 legislation	with	 the	 federal	 laws	 taking	over.	At	
the	 same	 time,	 in	 Switzerland	 intricate	 formal	 and	 informal	 intergovernmental	 systems	 tackle	 the	
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differences	 between	 the	 confederate	 and	 the	 canton’s	 authorities.	 Lastly,	 in	 India	 despite	 the	 strong	
constitutional	role	of	the	federal	authority,	difficulties	with	the	states	concerning	the	application	of	the	
foreign	relations	law	are	resolved	at	the	level	of	the	political	parties.	

As	 for	 Canada,	 the	 research	 of	 Professor	 Côté	 shows	 that	 tensions	mostly	 arise	 between	 the	 federal	
state	and	the	provinces	on	the	non-institutionalized	level.	This	can	be	explained	by	the	absence	of	clear	
statements	on	foreign	relations	law	in	the	written	Canadian	Constitution.	Another	reason	is	an	absence	
of	a	true	upper	house	in	the	Parliament.	This	made	the	Judicial	Committee	of	the	Privy	Council’s	decision	
of	 1937	 on	 the	 Conventions	 of	 the	 International	 Labour	Organisation	 entrust	 the	 Canadian	 provinces	
with	the	right	to	enforce	treaties	in	their	area	of	constitutional	competence.	This	decision	has	become	
the	sole	safeguard	of	the	vertical	separation	of	powers	in	Canada	in	the	foreign	relations	area.	

Professor	 Côté	 made	 clear	 that	 he	 focused	 on	 three	 separate	 historical	 periods:	 Confederation	 and	
Independence	of	Canada;	constitutional	 reform	and	Quebec’s	Quiet	Revolution;	globalisation	and	 free	
trade.	 He	 came	 to	 the	 conclusion	 that	 institutionalization	 of	 the	 cooperation	 between	 federal	 and	
provincial	 powers	 in	 the	 foreign	 relations	 area	 is	 still	 insufficient.	 However,	 some	 progress	 has	 been	
reached	in	a	number	of	areas:	negotiations	of	commercial	agreements,	enforcement	of	certain	human	
rights	treaties,	joint	efforts	for	environment,	and	the	emerging	obligation	to	consult	autochthone	people	
when	 concluding	 international	 agreements.	 On	 the	 other	 hand,	 strengthening	 of	 the	 federal	
Parliament’s	power	 in	 concluding	 international	 treaties	has	deprived	 the	provincial	 legislature	 (except	
Quebec’s	one)	of	their	role	in	this	area.	The	panellist	concluded	by	noting	the	positive	influence	of	the	
provinces’	 “paradiplomacy”	 even	 though	 it	 has	 little	 legal	 effect.	 He	 gave	 an	 example	 of	 Quebec’s	
agreements	on	its	participation	in	UNESCO	and	in	the	International	Organisation	of	La	Francophonie.		

The	 next	 panellist,	 Hannah	Woolaver	 spoke	 about	 the	 role	 of	 international	 and	 domestic	 law	 in	 the	
allocation	of	the	state’s	authority	to	join	and	exit	the	treaties.		

The	identity	of	the	domestic	actors	invested	with	the	power	to	enter	and	exit	the	international	treaties	
reflects	 the	 separation	of	power	 in	each	 state.	Professor	Woolaver	underlined	a	 growing	 tendency	 to	
larger	 democratic	 participation	 in	 the	 decision-making	 in	 this	 area	 that	 dilutes	 the	 traditional	 strict	
executive’s	role.	Increasingly,	more	power	is	granted	to	the	legislative	and	even	judicial	branches.	Such	
developments	were	often	precipitated	by	popular	referenda	or	ratifications	highlighting	the	importance	
of	the	state’s	sovereignty	for	belonging	to	a	particular	treaty.	

The	panellist	also	noted	that	treaties	are	the	primary	tools	of	international	law.	They	play	a	central	role	
in	 its	codification	and	in	 international	cooperation.	 International	and	domestic	treaties	can	overlap.	As	
they	have	their	own	distinct	set	of	rules	such	overlap	can	either	support	or	undermine	the	respect	of	the	
law.		

Hannah	Woolaver	then	explained	the	methods	she	used	in	her	analysis.	First,	she	set	out	and	compared	
examples	 from	 different	 jurisdictions	 in	 order	 to	 find	 common	 features	 in	 delegation	 of	 the	 treaty-
making	authority	from	the	executive	to	other	branches	of	power.	In	this	regard	she	gave	an	example	of	
the	UK	Supreme	Court	decision	on	Brexit	and	the	South	African	High	Court	decision	on	withdrawal	from	
the	International	Criminal	Court.		
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Second,	she	explored	the	implications	of	such	developments	for	internal	law	and	concluded	that	up	to	
now	there	has	been	little	impact.	According	to	the	Vienna	Convention	on	the	Law	of	Treaties	1969	the	
executive	 is	given	exclusive	authority	to	 join	treaties	and	retreat	from	them.	Current	 international	 law	
recognizes	 limited	 exceptions	 to	 such	 absolute	 executive	 authority	 when	 it	 reflects	 the	 domestic	
constitutional	 arrangements	of	a	particular	 state,	but	 they	only	 concern	entering	 the	 treaties	and	not	
leaving	 them.	As	a	 result,	 international	 law	allows	 the	executive	 to	 ignore	 the	domestic	constitutional	
limitations	 of	 their	 role	 in	 this	 field	 and,	 therefore,	 undermines	 the	 rule	 of	 law.	 Professor	Woolaver	
considers	this	to	be	contrary	to	modern	expectations	of	constitutional	democracy.	

Therefore,	 in	 her	 contribution	 to	 the	 collective	 publication	 she	 explored	 the	 possibilities	 to	 increase	
international	law’s	protection	of	domestic	rule	of	law	in	the	area	of	treaty	relations.	This	can	be	reached,	
for	 example,	 through	 including	 into	 future	 international	 treaties	 specific	 provisions	 requiring	 that	 the	
process	 of	 joining	 or	 withdrawal	 from	 the	 treaties	 respect	 domestic	 constitutional	 procedures.	 The	
panellist	mentioned	that	such	examples	could	already	be	found	in	place,	notably	when	the	UN	Charter	
and	 the	 Treaty	 on	 the	 European	 Union	 are	 concerned.	 In	 her	 opinion,	 if	 such	 examples	 became	
common,	 they	 could	 establish	 a	 new	 customary	 rule	 of	 international	 law	 and	 thus	 promote	 greater	
constitutional	democracy	in	the	states	that	engage	in	the	treaties.		

The	final	panellist,	Joris	Larik	spoke	about	the	extension	of	foreign	relations	law	beyond	the	limits	of	the	
domestic	legal	order,	in	particular	in	the	context	of	the	regional	organisations.	The	panellist	stressed	the	
large	 international	activity	of	some	of	 them,	 including	within	 the	multilateral	 institutions.	He	gave	the	
example	of	the	European	Union	and	of	the	Association	of	the	Southeast	Asian	Nations	(ASEAN).	Each	of	
them	has	concluded	hundreds	of	 international	treaties	and	has	developed	strategic	partnerships.	Both	
organisations	see	themselves	as	architects	of	governance	in	their	larger	regional	space.	Lastly,	they	both	
have	a	set	of	rules	that	govern	their	engagement	with	the	outer	world.	

Despite	these	common	traits,	a	number	of	differences	exist	between	the	two.	Throughout	its	history	the	
EU	has	undergone	“constitutional”	process.	This	means	that	EU	law	is	distinct	from	international	law	and	
has	 primacy	over	 the	domestic	 law	of	 its	member	 states.	 It	 also	has	 strong	 common	 institutions	 that	
defend	their	interests	and	represent	them	in	multilateral	organisations,	such	as	the	WTO.	In	this	respect	
the	EU	can	be	compared	to	a	federal	state.	However,	the	EU	and	its	member	states	can	simultaneously	
be	 parties	 to	 international	 agreements	 or	 participate	 in	 the	 international	 institutions.	 Such	 “mixed”	
situations	generate	complexity	and	can	be	a	source	of	tension.	A	good	example	of	this	is	the	“Wallonia	
crisis”	in	the	process	of	the	signing	of	the	EU-Canada	free	trade	agreement	in	2016.	

The	ASEAN	practice	and	 legal	 situation	 is	very	different.	There	 is	neither	an	“ASEAN	Court	of	 Justice”,	
nor	a	strong	Commission	to	negotiate	with	the	rest	of	the	globe.	Instead	there	is	only	a	small	Secretariat.	
Since	 2011	 there	 exist	 common	 rules	 for	 conclusion	 of	 international	 treaties.	 Still,	 in	 the	 panellist’s	
opinion	these	rules	are	not	being	applied.	Moreover,	the	 international	engagements	of	the	ASEAN	are	
parallel	 to	the	engagements	of	 its	member	states.	As	a	 legal	entity	ASEAN	only	concludes	agreements	
with	other	international	organisations	and	does	not	represent	its	states	in	the	multilateral	structures.	In	
building	 its	 strategic	 partnerships	 with	 other	 states,	 such	 as	 China	 or	 India,	 its	 members	 engage	
individually,	though	formally	they	insist	that	they	act	under	the	common	ASEAN	aegis.	However,	there	is	
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one	exception,	the	EU	that	is	not	perceived	by	the	ASEAN	as	an	international	organisation,	but	rather	as	
a	strategic	partner	(quasi-state).	

Joris	Larik	concluded	by	referring	to	the	Westphalian	sovereignty.	He	stressed	that	the	current	growing	
international	engagement	of	certain	regional	organisations	does	not	provide	sufficient	grounds	for	the	
complete	re-evaluation	of	the	foreign	relations	comparative	law’s	fundamental	categories.	In	the	ASEAN	
domestic	 legal	 order,	 the	member	 states	 play	 a	 central	 role,	while	 the	 EU	 increasingly	 plays	 a	 quasi-
federal	role	in	its	foreign	policy.	


