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In international investment law, history and present day challenges are intertwined. Shane 
Spelliscy reminded the audience of this fact by drawing attention to a very recent 
development: The United Nations Convention of Transparency in Treaty-based Investor-
State Arbitration is currently signed by twenty-two states and ratified by Canada, Mauritius 
and Switzerland. The Convention was designed to address a unique problem arising in 
investor-state arbitration. Arbitration procedures were originally designed for commercial 
purposes. As a result, they focused on private hearings and proceedings in which information 
was not publicly disclosed. But when disputes between states and private individuals are 
concerned, transparency becomes a paramount concern. The Arbitration Rules of the United 
Nations Commission on International Trade Law (UNCITRAL Arbitration Rules) were revised 
in 2006 to address this issue. Treaties that pre-date the rules, however, are not automatically 
affected by this change. The Convention addresses this problem by introducing an 
unprecedented method of adapting to historic treaties. Each signatory state that has ratified 
the Convention is deemed to have amended all preexisting treaties to comply with the new 
rules.  

Professor Jason Yackie continued on this theme by focusing on the origins of international 
investment law. Modern conceptions of investment law are usually described in terms of it 
acting as a guardian against “gunboat diplomacy”. This clever juxtaposition depicts the 
modern approach particularly enlightened, because modern investment law focuses on 
private litigation instead of state intervention. But as one participant in the discussion noted: 
“Canadian boats may not always have been big enough for gunboat diplomacy.” Professor 
Yackie pointed out that because of insufficient research we know still very little about the 
historical solutions to the challenges of international investment law. According to his 
analysis, it becomes apparent that international investors were by no means helpless; they 
could rely on a bundle of tools including diplomatic negotiations, reliance on formal legal 
remedies and as well as self-help. In some instances, these approaches appear to be even 
more efficient than the very cost and time intensive modern investor-state arbitration 
process. 

Heather Bray centered her analysis on the various functions of arbitration between private 
citizens and states. It is often contended that modern investor-state arbitration serves several 
different purposes. The United States-Mexico General Claims Commission exemplies the 
multifunctionality of some historic dispute resolution processes between private citizens and 
states. The Commission was set up in 1923, and it consisted of three arbitrators, one from 
Mexico one from the United States and one neutral arbitrator. Its primary function was the 
settlement of disputes that arose between private citizens and either government. 
Additionally, the Commission served various purposes, such as stabilizing the region, 



facilitating peace, adapting and instituting legal principles, serving the general community in 
the region, and protecting the hegemonic interests of the states involved. 

Dr. Taylor St John traced the rise and development of modern investor-state arbitration. 
Early developments can be seen between 1950 and 1980. During this time, only subtle 
changes were made to arbitration processes, which eventually led to a profound 
transformation. Investment treaties originally primarily provided for state-state arbitration. 
Over time, clauses were increasingly added to allow private parties to sue states directly for 
breaches of international duties, blurring the lines between private and public law. This 
development correlates closely with the work of Aron Broches in establishing the 
International Centre for Settlement of Investment Disputes (ICSID). Nonetheless, investor-
state arbitration was still seen as a minor addendum to the traditional approaches. It took 
surprisingly long until investors became interested in investor-state arbitration, and in 1976 
only 15% had ever heard of the ICSID. Likewise, governments such as the United States had 
no specific agenda to facilitate international investment at that time. Only over the long term 
did many subtle changes blend together, leading to a dramatic increase in investor-state 
arbitration, partially supplanting state-state arbitration.  

Professor Wolfgang Alschner focused on the negotiations that led to Chapter 11 of the North 
American Free Trade Agreement (NAFTA). Chapter 11 was an innovative approach to 
incorporating an investment clause into a multilateral contract, and it has become a global 
model for other trade and investment agreements. It was the result of the combined effort of 
the Canadian and Mexican delegations, as the United States delegation was less invested in 
the creation of Chapter 11. The United States generally focused more on bilateral 
agreements, and NAFTA had little impact on this strategy. The Mexican government had little 
experience with investment treaties, and was hesitant about hegemonic impositions. The 
Canadian approach relied on the Canada-United States Free Trade Agreement (CUSFTA) 
as a model for their initial proposal. The final version of Chapter 11, however, is a complete 
departure from the original drafts and is an example of consensual negotiation where no 
participant ultimately wins. 
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