
Is the Time Appropriate for a Return to Transnational Criminal Law? 

Moderator: Christopher Waters (Dean of the Faculty of Law, Windsor University. Visiting researcher at 

the Asser Institute in The Hague) 

Panelists: Rob Currie (Professor of Law at the Schulich School of Law at Dalhousie University and 

Director of the Law & Technology Institute), Joanna Harrington (Professor of Law at the University of 

Alberta), Jeff Johnston (Senior Counsel with the International Assistance Group at Justice Canada), Sara 

Wharton (Assistant Professor at the University of Windsor, Faculty of Law). 

One of the underlying ideas conveyed during this panel concerned the imbalance between the 

amount of resources being injected in international criminal law initiatives in comparison to the 

level of investment made in transnational criminal law measures. At the outset, definitions are 

helpful to understand the distinction between these fields. On the one hand, international 

criminal law refers to the law that is implemented through international tribunals, such as the 

International Criminal Court (ICC), the International Criminal Tribunal for the Former Yugoslavia 

(ICTY), the International Criminal Tribunal for Rwanda (ICTR), and the Special Tribunal for 

Lebanon. On the other hand, transnational criminal law pertains to the domestic application of 

crime suppression treaties which enable States to cooperate for the prosecution of the acts which 

are included in such instruments. 

In general, these transnational criminal law treaties set out an obligation for member States to 

criminalize the conduct in question, but do not oblige them to prosecute those alleged to have 

committed such crimes. This said, by virtue of the aut dedere aut judicare principle, where 

another member State attempts to assume jurisdiction over acts that are captured by a crime 

prevention treaty, the State on whose territory the alleged criminal is located must either begin 

criminal proceedings against the person or extradite the person. Crime prevention treaties cover 

a broad range of conduct  ̶  namely the incitement of, complicity in, attempt to, or conspiracy to 

commit genocide,1 the financing of terrorism,2 human trafficking,3 migrant smuggling,4 drug 

trafficking,5 etc. This, in conjunction with the prevalence of the latter type of criminality 

throughout the world does indeed suggest that it is not wise for the international community to 

shift its focus to international criminal law without ensuring that States have the means to 

coordinate their efforts for the suppression of crimes which do not fit into the categories at play 

in international criminal law. 
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As the work of the ICTR and ICTY winds down, it is possible that the ICC, which is the only 

permanent court with international criminal law jurisdiction, will be called upon to demonstrate  

its effectiveness in the repression of core crimes, over which the Rome Statute6 grants it 

jurisdiction. The ICC reported a budget of 136,590.60 Euros for 2016 and projected a 7.6% 

increase in its budget for 2017.7 In contrast, it may be surprising that, while the ICC has had a 

total of 25 cases8 since becoming operational in 2002, verdicts have only been entered in 6 cases 

thus far, and the great majority of accused who are the subjects of arrest warrants remain at 

large.9 When considering the number of academic papers that have been published about the 

ICC, one of the panelists remarked that “never ha[d] so much been written about so little.” 

Undoubtedly, the low number of individuals who have appeared before the ICC is partly due to 

its inability to secure the support of States in apprehending the accused and surrendering them 

to its jurisdiction. In this respect, the political tensions between the ICC and members of the 

African Union, who have accused the Court of focusing solely on situations that would have 

occurred on the African continent, has impeded the progress of cases. In fairness, the Office of 

the Prosecutor has in recent times taken steps to investigate situations that have occurred in 

other regions, including alleged war crimes committed by Americans in Afghanistan,10 though it 

is not clear what tangible impact may come of this.     

One cannot minimize the importance of international criminal law in holding perpetrators of core 

crimes accountable; however, it seems the energy and resources allocated to those efforts are 

at the expense of transnational criminal law, which could serve as a redress mechanism for 

victims of a series of crimes that sometimes remain unpunished. It is known that some countries, 

at all levels of development, lack the required resources in the areas of policing, finances, and 

judicial infrastructure, in order to have the desired impact.  

One apparent reason why States may want to re-think the manner in which they distribute their 

resources is that they are expected to soon face new challenges with the return of foreign fighters 

from Iraq and Syria. It has been reported that the United Kingdom, Australia, France, and the 

United States have been attempting to prevent the return of their nationals who have joined ISIS, 

by acting on ”kill lists.”11 Canada’s position is different, with the Minister of Public Safety stating 
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that the individuals against which sufficient evidence can be collected will be charged.12 These 

prosecutions will necessarily involve joint investigations and require the cooperation of several 

States, who must first be equipped with sufficient resources.    
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