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This	session	recounted	the	story	of	the	extradition	of	Dr	Diab.	The	speakers	were	Donald	Bayne,	who	works	
at	Bayne	Sellar	Ertel	Carter	and	remains	Dr	Diab’s	legal	counsel;	Robert	J.	Currie,	professor	at	the	Schulich	
School	of	Law,	Dalhousie	University;	and	Joanna	Harrington,	professor	at	the	Faculty	of	Law,	University	of	
Alberta.	Extradition	 is	defined	as	the	surrender	of	an	alleged	criminal	usually	under	the	provisions	of	a	
statute	or	treaty	by	one	authority	to	another	having	jurisdiction	to	try	that	charge.	Extradition	is	deeply	
international	law	related	but	executed	through	domestic	law.	Extradition	is	a	controversial	issue	in	Canada	
and	raises	questions	around	the	extradition	of	individuals	to	face	the	death	penalty	or	to	countries	that	
are	unlikely	to	provide	a	fair	trial.		

It	was	noted	that	members	of	the	Department	of	Justice	were	invited	to	attend	this	panel	but	the	case	
under	discussion	has	sparked	a	renewed	focus	of	reform	and	they	were	not	prepared	to	speak.		

This	conference	was	recorded	by	the	Canadian	Partnership	for	 International	Justice.	You	can	watch	the	
video	at	this	webpage:	https://cpij-pcji.ca/videos/.		

---	
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Donald	Bayne	was	tasked	in	outlining	the	facts	of	the	last	two	decades	in	the	extradition	of	Dr	Diab.	On	
October	30th	1980	a	bomb	went	off	in	Paris.	Four	people	died	and	many	were	wounded	in	the	act	of	anti-
Semitic	terrorism	outside	a	synagogue.	The	suspect	was	described	as	a	40-45	year-old	man,	travelling	on	
a	false	passport.	The	suspect	signed	into	a	hotel	before	the	bombing	and	block	printed	the	registration	
card	with	five	words,	one	of	the	words	was	written	in	English.	The	suspect	was	also	arrested	before	the	
bombing	 for	 shoplifting	 a	 pair	 of	 plyers.	 There	 many	 fruitless	 years	 of	 investigation	 and	 intelligence	
speculation	by	a	diverse	range	of	groups.	The	French	settled	on	the	Popular	Front	for	the	Liberation	of	
Palestine	 (PFLP)	 being	 responsible.	 This	 was	 a	 group	 who	 always	 claimed	 responsibility	 for	 their	
operations,	however,	and	they	had	not	done	so	for	this	event.		

Diab,	who	 is	at	 the	centre	of	 this	case,	was	26	years	old	at	 the	 time.	He	was	a	student	at	 the	 time	 in	
Lebanon	and	had	lost	his	passport.	The	connection	to	him	was	that	his	passport	turned	up	in	the	hands	of	
a	suspicious	person	in	Italy.	Diab	thereafter	became	a	person	of	interest.	The	fall	of	East	Germany	resulted	
in	access	to	Stasi	records.	In	the	records,	there	was	an	account	of	an	intelligence	analyst	opinion	that	the	
bombers	came	from	Spain.	The	alleged	intelligence	said	they	used	real	passports	to	enter	France	and	then	
they	used	false	passports	on	French	soil.	This	 intelligence	was	 later	changed	when	it	was	found	Diab’s	
passport	had	no	entry	into	France.	The	assertion	was	changed	to	explain	that	they	entered	France	on	false	
passports,	making	it	corroborative	evidence.		

For	 25	 years,	 French	 investigators	 never	 thought	 there	 was	 a	 case	 against	 anyone.	 However,	 a	 new	
investigator	took	over	and	sought	to	make	a	case	against	Dr	Diab.	The	case	was	based	on	evidence	from	
graphologists,	who	are	handwriting	experts	that	claim	to	be	able	to	tell	someone's	personality	by	their	
handwriting.	The	graphologist	sought	to	compare	the	five	block	printed	words	on	the	hotel	registration	
card	with	the	1997	application	of	Dr	Diab	to	Syracuse	University	for	his	PhD.	They	gave	an	opinion	that	
the	authors	were	the	same.	The	graphologists	failed	to	notice,	however,	that	it	was	Dr	Diab's	wife	who	
wrote	the	application	for	his	PhD.	

In	November	2008,	Dr	Diab,	who	was	teaching	at	Carlton	and	Ottawa	universities,	and	with	no	history	of	
anti-Semitism,	was	arrested	at	French	request	based	on	the	handwriting	evidence.	On	11	December	2008,	
France	certified	a	record	of	the	case.	This	is	all	that	is	needed	in	Canada	to	make	a	formal	allegation	for	
extradition.	This	document	constituted	the	case,	despite	it	being	unsworn	and	making	hearsay	allegations.	
Dr	Diab	was	initially	detained	at	an	unconstitutional	bail	hearing.	The	International	Assistance	Group	(IAG)	
are	 responsible	 for	 all	 extraditions	 in	 Canada	 and	 refused	 to	 translate	 for	 Dr	 Diab	 who	 could	 not	
understand	the	documents	because	they	were	in	French.	The	fact	that	Dr	Diab	could	not	participate	in	
the	 proceedings	was	 not	 important	 to	 the	 defence	 lawyer	 or	 the	 officials	 from	 the	 IAG.	 Dr	 Diab	was	
detained	and	his	wife	went	to	see	Donald	Bayne	in	Ottawa	in	late	2008.		

They	brought	a	claim	to	quash	the	first	bail	hearing	as	unconstitutional	and	violating	fundamental	justice.	
After	 a	 second	 bail	 hearing,	 Dr	 Diab	 was	 granted	 bail	 on	 strict	 conditions	 where	 he	 had	 to	 pay	
$2000/month	for	the	monitoring	equipment	that	he	was	forced	to	wear	for	the	next	six	years.	This	began	
a	 year	 or	 two	 of	 travel	 during	which	 they	 searched	 for	witnesses	 to	 establish	 the	 unreliability	 of	 the	
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allegations.	There	was	no	evidence	to	support	the	French	assertion	other	than	the	bold	allegation	in	the	
intelligence	that	has	an	unknown	origin.		

In	2009	and	2010,	there	was	an	extradition	hearing.	Donald	Bayne	retained	experts	in	handwriting	and	
forensic	 document	 investigation	who	 clarified	 that	 it	 is	 a	 basic	 principle	 that	 block	writing	 and	 script	
writing	cannot	be	compared.	In	addition,	the	writing	samples	were	not	contemporaneous	because	they	
were	17	years	apart	and	the	sample	from	the	PhD	application	was	from	Dr	Diab’s	wife.	A	replacement	
handwriting	 sample	was	obtained	at	Canadian	 instance.	Every	expert	 retained	 said	 that	a	 finding	of	a	
match	was	wholly	unreliable	and	unreasonable.	The	judge	found	that	the	handwriting	opinion	was	illogical	
and	suspect,	but	he	was	compelled	to	extradite.		

The	 year	 before	 the	 record	 was	 certified,	 the	 French	 were	 able	 to	 lift	 a	 usable	 fingerprint	 from	 the	
document	handled	by	the	bomber.	France,	however,	made	an	assertion	there	was	no	usable	fingerprint	
on	 the	 hotel	 card.	 Canada	 asked	 that	 France	 send	 the	 police	 statement	 from	 where	 the	 shoplifting	
occurred	because	there	were	four	fingerprints	contained.	This	was	thought	to	produce	powerful,	if	not	
conclusive,	evidence	when	the	fingerprints	were	compared.	All	four	prints	excluded	Dr	Diab.	However,	
the	evidence	was	suppressed	and	it	was	not	disclosed	to	the	defence	or	put	before	the	judge.		

Dr	Diab	was	ordered	to	be	extradited	and	the	Court	of	Appeal	upheld	this	decision.		This	decision	did	not	
meet	the	requirement	of	extradition	for	the	purpose	of	a	trial	because	it	was	clear	that	France	were	not	
close	to	a	trail.	The	Court	of	Appeal	dismissed	this	and	said	that	Dr	Diab	would	not	languish	in	a	French	
prison	during	the	investigation.	For	the	next	three	years	and	two	months,	however,	Dr	Diab	was	in	solitary	
confinement,	languishing	in	a	French	prison.		

On	12	January	2018,	two	new	French	investigators	did	a	review	of	the	case	and	brought	new	evidence	
that	Dr	Diab	was	nowhere	near	France	at	the	time	of	the	incident	because	he	was	in	Lebanon	writing	his	
exams,	aged	26.	They	ordered	the	investigation	to	be	stopped	and	for	Diab	to	be	released	and	sent	home.		

Dr	 Diab	 returned	 to	 Canada.	 There	 are	 appeals	 pending	 in	 France	 and	 another	 French	 handwriting	
investigation	has	been	ordered.	Dr	Diab	continues	 to	 teach	at	Carleton	but	 is	 in	a	 legal	 limbo	and	the	
Extradition	Act	and	process	is	tragically	unexamined.		

Joanna	Harrington	said	that	Diab’s	case	brings	home	the	starting	point	of	extradition	law,	which	is	that	it	
should	be	guided	by	fairness,	 transparency,	balance.	There	should	be	a	principled	approach	to	foreign	
policy	with	a	commitment	 to	 fundamental	human	rights	 that	places	 the	rights	of	 the	 individual	at	 the	
centre	of	extradition	requests.	There	are	two	purposes	to	extradition:	it	is	a	means	of	compliance	with	
international	obligations	to	secure	crime	control	cooperation	in	the	fight	of	cross-border	crimes;	it	also	
serves	to	protect	the	rights	of	the	persons	involved.	For	this	reason,	there	needs	to	be	a	human	rights	
protection	analysis	 in	every	case.	The	human	rights	at	stake	are	the	right	to	a	fair	trial	 in	a	reasonable	
time.	It	is	unacceptable	for	someone	to	sit	in	jail	for	three	years	on	a	pre-trial	basis	when	that	person	has	
been	extradited	 for	 the	purpose	of	 standing	 trial.	 It	 is	 also	 contrary	 to	 the	 right	 to	 a	 fair	 trial	 for	 the	
evidence	relied	on	to	be	found	unreliable	by	a	Canadian	extradition	judge.	The	ECHR	in	1989	said	that	
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gross	violations	of	a	right	to	a	fair	trial	should	bar	extradition.	We	must	learn	from	the	Diab	case	to	have	
more	extradition	treaties	with	provisions	that	ensure	expeditious	trial	post	surrender.		

Delay	is	endemic	in	extradition	proceedings.	This	case	opens	the	question	of	reform	of	extradition	law.	
There	 is	 an	 assumption	 that	 all	 of	 Canada’s	 extradition	 partners	 have	 been	 vetted	 and	 human	 rights	
appraisals	have	been	done.	However,	many	of	Canada’s	partners	have	had	coops	and	instabilities.	This	
makes	it	clear	that	at	the	heart	of	an	extradition	case	should	be	the	individual’s	right	to	liberty	and	a	fresh	
human	right’s	appraisal	should	be	done	for	each	case.	Further,	there	is	a	need	for	cooperation	between	
Justice	and	Global	Affairs	departments.	Canada’s	Extradition	Act	makes	it	solely	the	Minister	of	Justice’s	
decision	to	surrender	a	national.	An	improvement	could	be	to	make	it	a	consultation	obligation	with	the	
Minister	of	Foreign	Affairs.	There	is	a	broader	issue	of	Canada’s	human	rights	responsibilities	and	their	
extradition	partners’	human	rights	standards.		

Robert	J.	Currie	expressed	that	it	was	tragic	the	government	was	not	at	the	table	and	they	were	invited	
to	 appear	 because	 there	 are	 always	 two	 perspectives	 on	 a	 situation.	 Extradition	 law	 is	 an	 important	
process	and	a	necessary	part	in	the	fight	against	transnational	crime	now	more	than	ever.	A	process	is	
needed	that	is	effective,	fair	and	efficient.	Extradition	is	important	because	the	fight	against	transnational	
crime	protects	all	Canadians.	The	extradition	law	must	be	fair	and	this	turns	largely	on	what	the	domestic	
extradition	 law	 is,	 despite	 the	 fact	 that	 it	 is	 infused	 in	 international	 law	 practice	 and	 principles.	 The	
Extradition	Act	was	deliberately	designed	to	make	extradition	from	Canada	easier.	It	needed	to	be	easier	
because	our	process	was	messy	and	time	consuming,	involving	two	different	courts.	States	who	did	not	
come	from	common	law	traditions	and	who	requested	extradition	had	trouble	navigating	the	Canadian	
system.	 The	Act	was	 designed	 to	 facilitate	 extradition	with	 States	 that	 have	different	 legal	 traditions,	
including	France	who	has	a	civil	law	tradition.		

The	Diab	case	highlights	the	profound	fairness	problems	in	how	Canada	executes	extradition	processes	at	
the	domestic	level.	There	is	a	lack	of	meaningful	tools	in	the	hands	of	the	judges	because	the	power	was	
taken	from	the	courts	and	given	to	the	Minister.	The	courts	in	this	process	become	a	rubber	stamp.	The	
French’s	politicisation	of	 terrorism	prosecutions	and	other	endemic	 issues	 in	 their	criminal	system	are	
troubling.	This	case	shows	the	human	cost	to	Dr	Diab	and	his	family	that	is	endemic	in	the	structure	of	the	
Act.	The	Diab	case	highlights	the	ferocity	that	the	Crown	pursues	extradition	for	its	partners.	In	principle	
it	is	a	good	process	to	have,	but	there	is	a	lack	of	balance.			

Donald	 Bayne	 was	 asked	 to	 identify	 what	 the	 greatest	 thing	 to	 be	 concerned	 about	 in	 Canadian	
extradition	law.	First,	he	answered	that	the	Canadian	Extradition	Act	and	process	devalue	liberty	despite	
section	1	of	the	Charter.	What	we	have	now	is	an	inevitable	process	that	is	wrong	and	unjust.	When	liberty	
is	at	stake,	the	presupposition	in	the	Extradition	Act	that	procedure	must	be	summary	and	expeditious	is	
wrong.	Second,	he	 said	 that	 there	 is	no	 sworn	evidence	 required.	This	 is	wrong	because	 the	unsworn	
allegation	by	a	foreign	official	is	presumed	to	be	true.	This	does	away	with	the	presumption	of	innocence	
and	the	normal	rules	of	evidence.	Third,	he	added	that	if	the	person	can	show	the	evidence	is	unreliable,	
then	they	should	be	able	to	resist	extradition.	The	courts	have	created	a	maze	with	no	exit.	It	is	impossible	
to	prove	the	onus	to	establish	that	the	evidence	is	manifestly	unreliable.	Further,	there	is	no	requirement	
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the	 foreign	 State	make	 full	 disclosure	 of	 all	 the	 evidence.	 Extradition	 is	 allegedly	 justified	 because	 of	
reciprocity.	The	problem	is	France	would	not	extradite	Diab	from	France	to	Canada	if	he	was	a	national	of	
France.	 This	 is	 a	 false	 justification	 and	 is	 overlooked.	 It	 is	 a	 toxic	 brew	 that	 is	 profoundly	 unfair	 and	
unexamined.	

Craig	Forcese	made	the	point	that	European	jurisdictions	that	don’t	extradite	will	reach	extra-territorially.	
If	Canada	had	a	system	where	they	declined	to	extradite	their	own	nationals	perhaps	the	criminal	 law	
would	have	to	be	extended	to	avoid	impunity	by	Canadian	nationals	for	their	overseas	conduct.		

Regarding	the	post	extradition	consequences	and	international	practice	generally,	there	is	a	prospect	of	
an	extradition	treaty	with	China.	This	is	being	discussed	and	there	are	immigration	removals	to	China,	but	
Canadian	nationals	could	be	removed.	Joanna	Harrington	questioned	how	Canada	could	have	extradition	
to	a	country	with	a	99%	success	rate	of	trials	because	the	unfairness	is	a	foregone	conclusion.	Australia	
signed	but	did	not	ratify	an	extradition	treaty	with	China	because	there	were	submissions	made	regarding	
concerns	about	the	treatment	of	individuals	and	the	fairness	of	the	trials.		

The	 short	 answer	 is	 that	 we	 need	 post-surrender	 monitoring	 and	 reporting	 back.	 The	 Australian	
parliamentary	committee	has	made	the	recommendation	several	times	that	we	need	to	see	status	reports	
back	 to	 the	 sending	 State	 showing	what	happened	after	 the	 surrender.	 These	 reports	 should	 address	
whether	the	individual	went	on	trial,	what	the	outcome	was	and	the	conditions	of	detention.	This	should	
be	part	of	the	terms	of	the	extradition	treaty	to	ensure	fair	treatment	and	trial.	The	ECHR	and	the	Supreme	
Court	 of	 Canada	 have	 made	 it	 clear	 that	 assurances	 are	 not	 sufficient.	 There	 needs	 to	 be	 consular	
reporting	and	independent	monitoring	and	reporting.	Joanna	Harrington	criticised	the	Supreme	Court	of	
Canada	 jurisprudence	allowing	Canada	 to	extradite	 to	a	country	 that	 is	not	a	party	 to	 the	Convention	
Against	Torture.		

Robert	J.	Currie	addressed	the	effect	extradition	has	on	bilateral	relations.	It	will	require	work	on	both	
sides	as	reciprocity	is	important	for	meaningful	and	effective	treatment.	There	is	a	terrible	beauty	to	this	
process	when	you	marry	 criminal	 and	 regulatory	 laws	between	 jurisdictions.	 The	heavy	 lifting	Canada	
must	do	is	to	fix	domestic	extradition	procedures	which	provide	cooperation.	The	presumption	of	good	
faith	 is	how	reciprocity	 is	embodied	 in	Canada’s	system.	 It	 is	essentially	presumed	that	any	State	with	
which	 Canada	 has	 a	 partnership	 for	 extradition	 is	 assumed	 to	 be	 trusted.	 It	 falls	 to	 the	 individual	 to	
overcome	 this	 presumption.	 The	 courts	 are	 on	board	with	 this	 because	 the	 Executive	 tells	 them	 this.	
However,	Canada’s	extradition	partner	States	have	gross	human	rights	abuses.	This	does	not	mean	we	
cannot	 have	 an	 extradition	 agreement	 with	 them,	 but	 there	 is	 more	 work	 to	 be	 done	 because	 this	
presumption	exists.		

Canada’s	extradition	law	feeds	a	traditional	common	law	idea	of	deference	to	the	Executive	regarding	the	
prerogative	power	 for	 foreign	 relations.	 The	Minister	has	 the	most	deferential	 standard	of	 review	 for	
extradition	known	to	administrative	law	in	Canada.	That	is	not	acceptable	in	a	State	like	Canada	who	has	
constitutionalised	 human	 rights	 protections	 that	 allegedly	 uphold	 obligations	 under	 the	 International	
Covenant	 on	 Civil	 and	 Political	 Rights.	 Canada	 must	 annul	 the	 presumption	 and	 have	 the	 difficult	
conversations	with	their	partner	States.		
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Canadian	 citizens	 have	 a	 right	 not	 to	 be	 extradited	 under	 section	 6	 of	 the	Charter,	 but	 it	 is	 saved	by	
section	1	because	it	is	a	good	public	policy	goal.	When	Canada	or	a	requesting	State	could	prosecute,	the	
court	assesses	whether	the	section	6	right	will	be	recognised	and	the	 individual	will	not	be	extradited	
except	by	compelling	force	of	law.	This	is	a	hollow	and	meaningless	process	because	the	individual	never	
wins.	Prosecutors	decide	well	in	advance	so	it	is	not	a	protection	at	all.	Canada	needs	this	machinery	to	
instil	a	meaningful	sense	of	fairness.		

Donald	Bayne	said	that	he	did	not	know	where	law	reform	might	be	going.	On	12	January,	when	Dr	Diab	
was	released,	Minister	Freeland	was	outstanding	and	she	was	personally	and	professionally	committed	to	
justice.	The	Prime	Minister	on	his	return	went	public	saying	they	would	get	to	the	bottom	of	exactly	what	
went	wrong	because	what	happened	to	Dr	Diab	never	should	have	happened.	The	Extradition	Act	affects	
all	Canadians.	The	problem	is	no	one	knows	what	is	going	to	happen	from	here.	A	public	inquiry	is	needed	
with	an	impartial	judge,	not	a	prosecutor	for	the	IAG,	who	has	the	power	to	compel	documents	and	sworn	
witnesses.	 Under	 these	 terms	 of	 reference,	 however,	 Canada	 and	 France	 can	 decline	 to	 produce	
documents	if	it	would	impair	international	relations.	There	is	no	jurisdiction,	therefore,	to	examine	the	
deficiencies	of	the	Act	and	recommend	reform.	The	only	reason	to	have	the	review	behind	closed	doors	
is	for	political	damage	control.	The	public	will	never	learn	anything	about	exactly	what	happened	in	this	
case	under	the	current	terms	of	reference.		

Robert	J.	Currie	noted	that	a	group	has	come	together	to	formulate	meaningful	reform	proposals.	They	
had	 representatives	 from	multiple	 public	 interest	 groups,	 but	 the	 federal	 government	was	 not	 there	
because	 it	 will	 be	 presented	 to	 them.	 No	 one	wants	 to	 do	 away	with	 extradition	 but	 there	must	 be	
transparency,	fairness	and	rebalancing	of	the	roles	between	the	courts	and	the	Minister.	

This panel was partially supported by the Canadian Partnership for International Justice and the Social Sciences and 
Humanities Research Council of Canada.   

	


